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1. Introduction 

The interpretation of economic constitution and constitutionalism can be based on several 

different approaches. First of all, however, a remark has to be taken to the different notions 

of constitution and constitutionalism since the objective of the present paper is not to reveal 

the effective implementation and realisation of the provisions of a constitution, but rather to 

make an introduction to the several understandings of the concept of economic constitution 

and show how it is regulated in different constitutions at national level, and how it exists at 

supranational level, furthermore, what kind of relationship can be discovered between the 

economic constitution at national and supranational level. It is of high importance not only 

because of the latest and forthcoming accessions to the EU, but it is also due to the 

emergence of the concept of social market economy at supranational level and its inversion 

to the text of the Treaty of Constitution for Europe (hereinafter TCE) and its appearance in 

the constitutions of post-socialist states, as well as to the more and more strengthening need 

to establish a kind of social Europe.  

Thus, in order to evaluate the present situation of the economic constitutions in Europe, we 

have to be well aware of the very notion of the economic constitution and the 

abovementioned tendencies. In the following I 1) explain the different concepts of economic 

constitution that can be interpreted at both vertical and horizontal level, 2) enumerate the 

main content elements that are always common is different models of a constitution of a 

democratic state, even at national and supranational level, 3) give an idea about the 

relationship between the economic constitutions at national and supranational level, that also 

includes 4) how the supranational level can influence the economic constitution of the 

member states. This latter is in close connection with the future economic policies 

determined at national level due to the framework developed by the EC/EU requiring more 

and more closer co-operation in the field of economic policy-making. 

2. Notions of the term ‘economic constitution’ 

The concept of the economic constitution based on a twofold ground. The vertical approach 

was developed by Rittner in the eighties, who established a view, which should be followed 

also today, that the economic constitution can be construed 1) as the actual state of national 

economy, 2) in the sense of economic models, such as market economy or planned 

economy, 3) in the sense of each legal norm governing the economy, 4) in the sense of each 

legal sentence that is incorporated in the text of the constitution of a state. As it can easily be 

observed the first two notions presuppose an economist standpoint (Mussler, 1998: 17), 

while the remaining has to be obviously interpreted as legal concepts. For the constitutional 
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law approach, quite evidently, point 4) is the most valuable proclamation. It does not mean, 

however, that point 3) is not important to the constitutional law. It has lot of to do with the 

sphere of constitutional law, as on the one hand, it involves constitutional law in the so called 

material sense, and on the other hand, the evaluation of regulations governing economic 

matters can indicate the level of economic constitutionalism.  

2.1 Development of the concept ‘economic constitution’ 

The existence of different economic and legal approaches has being been resulted some 

uncertainties in definitions as regards economic system, economic order, economic 

constitution. Authors often use these concepts as synonyms and never clarify their proper 

meaning (Mussler, 1998: 18; Zuck, 1975:12-14); the same applies to economic constitution, 

economic constitutional law, and economic constitutionalism, too (Bohlin, 1981: 1).i 

According to some authors, the concept of economic constitution was introduced unluckily, 

as involving legal meanings into economics would jeopardize the strict frontier of legal 

sciences (Zuck, 1975: 15-16). 

Making proper definitions is rendered more difficult by the fact that the concept of economic 

constitution from a historical perspective can be considered at least two levels: economic and 

legal level. The concept of economic constitution, in the twenties, was understood as an 

economic, social and political category involving exclusively the institutions characterising a 

certain economic order, that is to say, it meant an economic-systemic status (see Weber, 

1925: 368, quoted by Sárközy, 1986: 4; Rittner, 1987: 25, quoted by Vörös, 1993a: 242). 

Initially, the economic constitution referred to the organisation of economy exclusively, 

without having anything in common with solutions pertaining to the realm of constitutional 

law. It evolved into a legal category only in parallel with the economic approach and as a 

result of a process of continuous development, which began with state intervention roughly in 

the aftermath of the First World War.ii Because from this moment onwards free market 

capitalism was no longer a self-evident economic solution, the limits of state intervention 

became the focal point of the discussion (Vörös: 1993a; Sárközy: 1986). Setting these limits 

were and still are tantamount to debating the problem of how to concretely shape the 

economic order within the realm of market economy, that is, the problem of adequate 

regulations in various areas of economic legislation.iii This change led to the emergence of 

the Wirtschaftsverfassung category in German-speaking countries. The category itself 

became especially salient in Germany after 1945 when the whole economic order had to be 

rethought. This meant considering the idea that constitutionally re-imagining the system of 

public law is insufficient in itself, and one should also embark on the reform of the economic 
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system by conferring it a constitutional basis (Vörös, 1993a: 242).iv This conception started to 

spread throughout Western Europe from the 1960s onwards (Sárközy, 1986: 4). The 

exercise of analysing the economic constitution from the point of view of constitutional law 

started in the 1950s and culminated in the debate on the economic constitution comprised in 

the German basic law (Grundgesetz, GG) (see Nipperdey, 1953; Krüger; Hamann, 1953; 

Tettinger, 1999; Rupp, 1974; Mussler, 1998; Zuck, 1975). Since then, the fundamental 

juridical question was whether the GG prescribed a given economic constitution or not. 

However, this point aroused no interest among economists or experts in economic law (see 

Mussler, 1998: 51). The fact that the German literature in terms of studying the economic 

constitution, did not deal with the problem at the end of the 1980s and the beginning of the 

1990s to the large extent it did in the 1950s and the 1960s, seems to support the latter 

statement. The rediscovery of the topic may well be linked to the creation of the European 

Union, when numerous works dealing with the economic constitution and the constitutional 

law of the European Community/European Union appeared. In Hungary, no extensive 

analysis of the subject has been carried out yet,v even though notable scholarship has been 

produced in the field of economic law before, and naturally after, the transition as well.vi The 

fact that scholars of law manifest only a modest disposition in what concerns acquiring 

economics knowledge represents a further problem, since in this manner they themselves 

create difficulties with regard to the proper usage of various terms (Böhm, 1946: 48, quoted 

by Mussler, 1998: 50).  

As it could be seen, the economic constitution has evolved in the filed of economy and then 

developed partly into a legal sense, from which it emerged also as a concept from the 

viewpoint of constitutional law. 

2.2 The economic constitution in the sense of const itutional law 

2.2.1 The notion of economic constitution 

The economic constitution – in the constitutional law sense – is the aggregate of the 

constitutional norms pertaining to the field of economy (Luciani, 1990: 374; Grisi, 1999: 86; 

Cruz, 2002: 29), in other words all constitutional provisions touching upon economic policyvii. 

This is why this concept has a bearing on principles of constitutional rank, objectives, 

competence regulations and fundamental rights (Gygi, 1978: 102). The economic 

constitution, however, is not a closed system in itself, since the rest of the provisions of the 

constitution are to be regarded when interpreting and applying its provisions (ibid). Thus, 

defining the concept of the economic constitution does not mean splitting the constitution into 

an economic and a political part, it only means a more stressed interpretation of its different 
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provisions, as it is impossible to split the unified basic law consisting of legal norms into 

two.viii 

It is much simpler to analyse the economic constitution of federal states, since their 

constitutions – as opposed to the ones of unitary states – contain regulations regarding both 

questions of macro- and microeconomics. In federal states, the division of competencies 

between the federal state and its regional-level units represent an essence of constitutional 

regulations. Thus, constitutional regulations also mean that the organ entitled to interpret the 

constitution, if this is the case, has the right to specify the meaning of various stipulations – 

by comparing them to other provisions of the constitution – with erga omnes effect, setting in 

this manner boundaries for the state’s space of manoeuvre. Making such specifications is 

comparatively more difficult in case of constitutional systems – such as the Hungarian – in 

which the constitution neither lays down concrete rules regarding the tasks the state has to 

perform in the economic realm, nor does it define fundamental economic rights in a 

systematic and detailed manner. 

If a constitution is more detailed there is the possibility, in the macroeconomic realm, for the 

constitution to regulate the sharing of competencies regarding the influencing of economic 

processes by means of financial policy (e.g. monetary policy, currency policy as well as 

taxation and tariffs). With regard to the national economy, constitutions may contain 

stipulations concerning areas where free competition is not necessary, like tasks concerning 

the provision of various infrastructure as well as direct intervention regarding the setting of 

prices, market regulation, economic management, financing through various subsidies and 

the ownership capacity of the state. By virtue of the right to social security the social sector 

becomes also involved if regulations within the respective legal branch comprise basic 

principles, institutions etc. relevant for constitutional law. 

Irrespective of the nature of the economic constitution, constitutionalism and the rule of law 

imply that the economic constitution must somehow comprise – as ‘partial constitutions’ – the 

labour constitution, the property constitution, the social constitution, and the financial 

constitution. 

2.2.2 Parts of the economic constitution 

The labour constitution is made up of constitutional regulations regarding the realm of labour, 

like the right to freely choose one’s place of employment, the freedom to make coalitions as 

well as the right to strike and the right to exclusion. Moreover, the compulsory character of 

tariff and collective employment contracts as well as stipulations regarding employment 

agencies and the protection of employees may also be included here. The entrepreneurial 
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constitution contains constitutional stipulations concerning the regulation of the freedom of 

enterprise. That is, the entrepreneurial constitutions contain the freedom of entrepreneurial 

activity and, in case of corresponding constitutional regulations, the right to co-decision as 

well (Gygi, 1978: 24-25). 

The property constitution is made up of fundamental stipulations regarding the property 

system and specifies the areas of law of property that enjoy constitutional protection, e.g. 

property rights, the right to land ownership, the right to pensions, to own company shares 

and the like (Gutmann et al., 1976: 24-30). 

The social constitution is that part of the constitution which comprises the social responsibility 

of the state and defines basic social rights. Since the social realm is part of the national 

economy, its aims are restated as part of the general objective of the national economy. The 

social security system is a logical consequence of the economic system in which the 

distribution of incomes is determined primarily by the generation of revenue connected to the 

private ownership of the means of production, and the recognition of private property. Since 

the bulk of the population cannot attain these standards, the system of social security is 

playing an increasingly important role, especially if it features in the constitution (see 

Gutmann et al., 1976: 200-201). 

The term financial constitutionix is used to refer to parts in the basic law of a given state 

touching upon financial policy, or more precisely its various areas like monetary and 

budgetary (or fiscal) policy.x Public finances constitute conditions, means and also objects of 

state authority, or of acts performed by the state (Isensee and Kirchhof, 1990: 4, see also 

Földes, 2001: 15), and as such certain regulations pertaining to this area undoubtedly 

necessitate constitutional regulation. It is self-evident that the financial constitution is no 

special, partial constitution appended to the general constitution. Its stipulations are united 

only by their common thematic concern, but form by no means a self-standing and separate 

part of the whole constitution. Nonetheless, German commentators argue that the financial 

constitution represents a specific area of law as part of the constitution (Isensee and 

Kirchhof, 1990:5). According to other authors, the financial constitution shares neither the 

character of the economic constitution’s elements nor of different self-standing and separate 

parts in the constitution,xi the reason for this being the contingent federal structure of the 

state. That is, with regard to federal states, the federal constitution itself must regulate how 

financial duties, competencies and responsibility will be shared among the federal state and 

its ‘member states’.xii No financial constitution of this type is needed in a unitary state. 

However, if one set out from the concept of economic constitution these points of view seem 

tenuous because, in a broader interpretation, the concept of economic constitution comprises 
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the financial constitution. Furthermore, one can argue that financial constitutions are 

supposed to encompass the basic and most important elements of fiscal and monetary policy 

irrespective of the federal or the unitary structure of the state. 

All in all, the economic constitution is that part (or set of parts) in the constitution, which 

contain(s) the stipulations regarding fundamental economic rights and pertaining principles of 

constitution as well as other regulations on market economy. Similarly, economic duties and 

competencies of various state organs, or – if this is the case – regulations specifying the 

limits of their intervention inasmuch as these regulations have implications for the functioning 

of market economy are also part and parcel of the economic constitution. 

2.2.3 Objectives of the economic constitution 

Further on, certain elements of the very concept of the economic constitution need be 

analysed in their context. The goal of the economic constitution is to promote relative, i.e. 

optimal in the given economic circumstances welfare and the economic safety of the citizens 

(Gygi, 1978: 23). The obvious and fundamental means of promoting economic safety is the 

acknowledgement and guarantee of economic fundamental rights. The fundamental rights 

included in the basic law regulate and provide for the freedom of the individuals, and also 

provide for the limitations of such freedoms with respect to the areas of economy, and 

therefore, have an essential role for the economic system. The relation between the 

economic order and the basic law is a Sein-Sollen relation, and due to this relation it needs 

to be defined in what cases and to what extent the constitution allows free functioning of the 

specific economic order, or, what can the legislator do with respect to establishing the rules 

of shaping the economic system (Bohlin, 1981: 1-2)xiii In other words, the question is whether 

the basic law requires a defined economic system, which means the realization of a given 

theoretical system. Furthermore, a boundary has to be drawn, which is made up of the 

fundamental legal provisions and other constitutional values with respect to the shaping of a 

possible economic system (Bohlin, 1981: 1, 3). 

However, the government should not be hindered in shaping the economic policy as active 

economic governance is indispensable: on the one hand, a coordination and regulation pole 

is necessary, and on the other hand, the government should take responsibility for the public 

good, that is, in this respect, the relative welfare. State involvement may be allowed to the 

extent it is constitutional and serves this purpose.xiv Economic policy has its freedom – and 

this has to be its task – to shape the system of the economy, and creates a framework of 

conditions that allows for a stable system (Fischer, 1993: 150). The legislator cannot be 

denied to strive, to the extent it deem desirable, for the uniformity of social life (BVerfGE 13, 
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230 (233); Zuck, 1975: 49). Thus, the legislator has to be given the freedom to use measures 

to correct the freely flowing game of powers in order to achieve the economic and social 

system they consider desirable (BVerfGE 23, 50 (60); BVerfGE 4, 7, 19; BVerfGE 19, 101, 

114; BVerfGE 21, 292, 299; Zuck, 1975: 49), which means in such a case a political decision 

(BVerfGE 13, 230 (233); Zuck, 1975: 49). In this context, the tasks of a constitutional court 

deserve special attention. According to the role assumed by the German Federal 

Constitutional Court (hereinafter: BVerfGE) they only have to decide whether the given 

regulation is or not compatible with the GG, and not whether it complies with the basic 

principles of the government’s economic policy or with certain economic policy concepts and 

theories (BVerfGE 14, 19 (23); BVerfGE 7, 377, 400; Zuck, 1975: 49). This stance may 

evidently be justified; however, the bodies dealing with the interpretation of the constitution 

also have the task of maintaining the operations of the public bodies within the frames of the 

basic law. The BVerfGE essentially has to respect the political decision concerning the 

economic policy, as the legislator’s task is to regulate the conditions of life especially with 

regard to economic life (BVerfGE 13, 230 (233), Zuck, 1975: 49). Since constitutional law 

also has a political nature, the question is whether it is rightful or not to refer in all cases to 

the differences between (constitutional) law and (economic) policies.xv However, the freedom 

of the legislator to shape (BVerfGE 27, 375 (390), Zuck, 1975: 52) does not exist in such a 

form in practice, as it can expressly be interpreted only with regard to the extent of the 

guarantees and limitations offered by the basic law (Zuck, 1975: 51). Evidently, the stability 

of the economic life can not be regarded as a constitutional value in itself. Nevertheless, 

serious instability can occur if the governmental economic policy freely shapes the system of 

conditions of economic life, through the means of economic legislation, and in certain cases 

by disregarding constitutional provision(s). The question is when the instability of the legal 

certainity reaches the level which affects the very constitutional principle of the market 

economy (Vörös, 1993a: 241, 245). As it is a well known fact, legal certainty and market 

economy constitutes an inevitable condition for the existence of the EC/EU. The ECJxvi 

interpreted legal certainty as it has being been interpreted by the constitutional courts of 

member states, and the EEC was obviously founded due to economic reasons. Thus, here 

exposes itself the possible interrelation that can be expounded when we study the notions, 

provision, and scopes of economic constitutions at national and supranational level.  

2.3 Interrelation among economic constitutions 

This concept of the economic constitution is the derivation from ideas emerged at national 

level, where the constitutions of the member states are concerned. When we, nevertheless, 

have a look at the supranational level, and accept the view that the treaties establishing the 
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EC should be regarded as constitutions, it turns rapidly out that there is no much differences 

between economic constitutions (their content elements, functions etc.) situated at national 

and supranational level. Existing differences are stemming from the different nature of the 

EC/EU, as it is not a state, therefore its constitution (primary law) cannot be in fact compared 

with that of a state. Thus, we can strictly distinguish between the political and the economic 

part of the primary law (mainly the Treaty on the Economic Community, hereinafter EC 

Treaty), and can see the tendency in the history of the EC/EU that it has been transforming a 

more political union respecting democratic values, including fundamental rights more 

extensively.  

a) There are also similarities in economic constitutions at supranational and national level; it 

has its origin in the activity of the Freiburg School after World War II, developing the early 

concept of economic constitution that was automatically linked to the concept of the social 

market economy. Social market economy was regarded as the proper economic system for 

the post-war Germany, which, being so flexible, leads to the economic miracle in Germany. It 

is, however, worth to mention that this idea was never put into the Grundgesetz; it contains 

the principle of ‘Sozialstaat’, and some economic fundamental rights. It resulted that the 

BVerfGE, even after some important modifications in the text of the GG, has continously 

denied to acknowledge that the Grundgesetz is not ‘wirtshaftsrechtliche’ neutral.xvii The 

German literature recommended to the BVerfGE to relinquish this interpretative practise for 

several times. It occurred for the first time at the end of the sixties when Art.s 109 (2) and (4) 

were inserted into the text of the GG. As a result, the GG contains the following provision: in 

managing their respective budgets the Federation and the Länder shall take due account of 

the requirements of the overall economic equilibrium. With a view to averting disturbances of 

the overall economic equilibrium, a federal law requiring the consent of the Bundesrat may 

prescribe the maximum amounts, terms, and timing of loans to be raised by territorial entities 

and special purpose associations and require the Federation and the Länder to maintain 

interest-free deposits at the German Federal Bank (anti-cyclical reserves). Only the Federal 

Government may be authorized to issue the relevant statutory instruments. The statutory 

instruments shall require the consent of the Bundesrat. They shall be rescinded insofar as 

the Bundestag may so demand; details shall be regulated by the federal law. In the seventies 

the co-decision debate was the order of the day that was another input for giving up the 

economic neutral concept. It was then strengthened by the Unification Treaty between East 

and West Germany on 18 May 1990,xviii as this document situates at constitutional level and 

establishes social market economy as a common economic order for both parties to the 

treaty.xix Finally, the GG was modified again and consequently it contains a new Art. 20a that 

expresses, inter alia, the following: Mindful also of its responsibility toward future 
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generations, the state shall protect the natural bases of life by legislation and, in accordance 

with law and justice, by executive and judicial action, all within the framework of the 

constitutional order. This formulation offers an approach very close to the concept of social 

market economy (Tettinger, 1999: 680). These changes formulate, besides the fundamental 

rights involved in the GG, that the state cannot be neutral, as it has to perform the tasks 

prescribed by the GG in the framework enlighted by the GG. The BVerfGE however, has not 

moved towards along the new inputs (Tettinger, 1999: 679, 683).  

b) From a historical and economist perspective, it has to be added that Germany having the 

concept of social market economy in mind, being in a hard situation when it had to rebuild 

the country, was one of the founders of the EEC. Also, when the intergovernmental 

negotiation took place, it was also the German idea of social market economy that was finally 

found its way to the TCE. In the beginning, the aim was only to create an internal market, 

where market economy with free competition prevail; and, by the time passing there has 

presumably been a need to put more emphasis to democracy and fundamental rights then it 

was the case before. The most proper choice may have been the drafting of social market 

economy in the text as a principle of the EU. The concept, the success of the social market 

economy in Germany may have inspired the countries of Central Eastern European region 

when they were about to change their regime. To justify this statement, we only need to have 

a look at the new and totally modified constitutions of this region, that more or less contain or 

refer to the principle of market economy, or even social market economy, but they includes, 

by any case, the economic fundamental rights that can materialise the best in the economic 

system based on social market economy.xx 

The social market economy may (have) be(en) so attractive because of its nature and 

characteristics. The social market economy is basically an economic and at the same time, a 

social system. This is of high significance from the point of view of social policy, since the 

society, the state and the economy is interrelated. This theory contains all that is necessary 

for the coexistence of the people and for making the world of economy and labour more 

humane. Thus, the mutual dependence of economy and ecology is conceptually linked to this 

(Schlecht, 1998: 93).xxi Social market economy as a social system should be perceived as a 

complement to the democracy of the state of the rule of law (basically Rechtstaat):xxii what 

democracy and the state of the rule of law do for controlling power is done by regulation 

ensuring competition in the area of economy. Since the individual is basically free in a state 

of rule of law (in a Rechtstaat), and this freedom is indivisible, the theory of social market 

economy is interlinked with the requirement of individual responsibility, creativity and 

individual initiative.xxiii On the one hand, social market economy as a social system is based 
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on the freedom of the individual; it gives freedom to the individual but entails risks as well 

(Schlecht, 1998: 52). On the other hand, it is an organising principle without common 

dogmatism; it is open, tolerant and flexible, based on parliamentary decisions and operates 

with acceptable compromises just as the concept of Rechssaat.xxiv Social market economy as 

an economic system is much more than a mere sum of market economy and social policy 

(Schlecht, 1998: 93), further, it is more than simple competition as well, as this concept 

regards morals, honesty etc.xxv as things which are to be made part of the economic life.xxvi 

c) With regard to the European Communities/European Union, the term economic 

constitution has not always been used in a constitutional law sense. Joerges regards the 

economic constitution of the EC basically as an economic constitutional law, since integration 

is based on an open market and serves the creation of a common market. This law is 

economic constitutional law, since it indicates that the opening up of markets is followed by 

competition, and that the common market creates a system of competition without any 

distortions (Joerges, 1997: 4).xxvii This, however, is not the reason why it is constitutional. The 

explanation of it is that now the concept of the constitution cannot be separated from its legal 

sense so common in the constitutional states of the rule of law, which means that the 

constitution is to be regarded as a basic law laying down the framework of social coexistence 

and state or central organs – on the basis of legal sovereignty – with a binding force, while 

being a minimum consensus at the same time. Thus the constitution does not express mere 

orderliness any longer. This obviously does not mean that other concepts of the economic 

constitutionxxviii would not be appropriate in other contexts; it simply indicates that these 

concepts do not take the constitution as a normative basic law.  

The conclusion reached by George Katrougalos is closer to the constitutional law approach 

towards the economic constitution in so far as according to it the Communities have had an 

unfinished (economic) constitution from the start, as concerning the fundamental rules, they 

have a system with power beyond the legislative power, which on the one hand regulates 

economic procedures, on the other hand these rules define the legitimate national 

restrictions imposed on the operation of the market (Katrougalos, 2004: 2). Ipsen applies the 

concept of the economic constitution to the relevant elements of primary law – that is to the 

customs union, the four freedoms and the prohibition of discrimination.xxix Under primary law, 

politics and economy shall be based on an undistorted market system. These restrictions of 

the political discretion together with the economic freedoms constitute the economic 

constitution. The guaranteed freedoms, the opening up of national economies, the 

regulations against discrimination and the commitment to an undistorted market may be 
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interpreted as decisions supporting an economic constitution of a market economy (Joerges 

and Rödl, 2004: 5-6).  

The most elaborated theory of our time on the issue of economic constitution is worked out 

by Armin Hatje (2006: 594-632)xxx who considers the economic constitution as an element, 

principle of European constitutional law that illustrated his approach that takes entirely a legal 

viewpoint. The economic constitution at supranational level contains a systematic decision in 

favour of an open market economy and free competition, and they are strengthened by 

several legal guarantees, such as private autonomy, equal rights, private property, 

competition as a separated structural guarantee, stable currency that are to be considered as 

elements of the economic (and party the financial)xxxi constitution (Hatje, 2006: 594-607).  

In principle, the EEC Treaty may be construed as a market-economic constitution.xxxii It is 

justified – among others – by the more and more separated EC/EU legal system, which is 

based on the fundamental freedoms, the establishment of the inner market and the detailed 

and unified competition rules. This legal system has grown out of the field of economy in a 

narrow sense, and restricts the scope of action of the state/national legal systems like basic 

law, and even becomes an organization with a constitution taken in a legal sense. It follows 

from this that there are debates about the economic political neutrality of the EC treaties at 

community level similar to the debate about the German economic constitution.1 Neither the 

EC Treaty nor the TCE however, due to their structuring and texts, can be regarded as a 

system that economic political neutral; so in this respect they cannot be compared with the 

GG but with the new constitutions of post-socialist states.  

For the justification of this statement we have to shift our attention to the elements of the 

economic constitution, especially to references to economic models in constitutions. 

Moreover, fundamental rights and competences will be discussed and as a result, the 

relationship between supranational and national economic constitutions will be revealed. 

3. Elements of economic constitution 

3.1 Decision in favour of a certain economic system  

Besides the effort to resolve the democratic deficit and the result of the development, the 

constitution making process in the Central-East European countries may also have affected 

the incorporation of market economy into the TCE. The new East-European constitutions 

thematise market economy together with their own constitutional conditions, in which the 

                                                 
1 On the summary of the debate see e.g. Mestmäcker: op. cit. p 3 
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development of wording moving from the West to the East and then back makes itself 

manifest.xxxiii  

3.1.1 Reference to social market economy  

a) Art. 2 of the EC Treaty contains several purposes of the EC: establishing a common 

market and an economic and monetary union, promotion of, inter alia, a harmonious, 

balanced and sustainable development of economic activities, sustainable and non-

inflationary growth, a high degree of competitiveness and convergence of economic 

performance, a high level of protection and improvement of the quality of the environment, 

economic and social cohesion and solidarity among member states. Art. 4 ensures the 

achievement of these goals since it prescribes as an obligation on the EC and the Members 

States to include a certain kind of economic policy into their activity. This economic policy 

shall be based on the close coordination of member states’ economic policies, the internal 

market and shall be conducted in accordance with the principle of an open market economy 

with free competition. By acting so, member states and the EC shall comply with the guiding 

principles of stable prices, sound public finances and monetary conditions and a sustainable 

balance of payments. The principle of an open market economy with free competition is a 

legal term and therefore justiciable in principle. This alone, however, does not mean a 

subjective right of a citizen of the European Union to claim maintenance of a market 

economy system (Hatje, 2006: 595). The respect of market economy follows also from the 

nature of EU law and constitutional provisions of the member states pertaining economic 

matters. It is nevertheless, the obligation of the institutions of the EU and the member states 

as well; and the reference to this principle also means a prohibition of changing this 

economic regime (ibid). Consequently, each intervention into economic freedoms is the 

subject of a justification according to the standards of proportionality (ibid). The monetary 

and economic union was introduced by modifications in 1992 and these rules (see also Title 

VII) clearly indicate the widening of sphere of activity of the EC. The monetary and economic 

union deeply enters into the traditional national autonomy by the creation and competences 

of the European Central Bank on the one hand, and by controlling the budget of Members 

States through the convergence criteria (Szalayné Sándor, 2003: 85).  

b) The first group is formed by the national constitutions with the principle of market economy 

in them. The Hungarian and the Polish Constitutions are like this. The latter, in its Art. 21, 

lays down the principle of social market economy, which is based on the freedom of 

economic activities, private ownership, solidarity and the dialogue between the social 

partners, and is the basis of the economic system of the Republic of Poland (Banaszak, 

2003: 318; 2004). Social market economy determines a new level of constitutional 



   Policy Papers by Young Researchers WP II / III Th eories: Team 5  

EU – CONSENT is supported by the European Union’s 6th Framework Programme  

13

development for Poland. Art. 20 introduced new concepts – ‘dialogue’ and ‘solidarity’ – 

besides it laid down the conditions of market economy thus the later social protective rights 

(e.g. the fundamental right to work in Art. 24) are as consistent as the guarantee of the 

economic freedoms, which can be restricted only ‘in the essential interest of the public’ (Art. 

21).  

c) The Hungarian Constitution contains the term social market economy and market 

economy in its text. The preambulum read as follows: ‘in order to […] establish […] a social 

market economy, the Parliament of the Republic of Hungary hereby establishes the following 

text as the Constitution of the Republic of Hungary; until the country’s new Constitution is 

adopted.’ Provisions involved in Art. 9 of the Constitution concerning market economyxxxiv 

(such as the freedom of competition, the freedom of enterprise and the characteristics of 

forms of ownership) used without indicatives denote the rules concerning the economic order 

of the basic law.xxxv Though the interpretation of the market economy that I am referring to 

was formulated by the Hungarian Constitutional Court, I think that its statement can be 

considered as a leading idea in interpreting this provision in other constitutions as well. The 

constitutional theses of market economy is a fact and program of constitutional law, its 

preservation and protection is thus a constitutional duty, expressed in the recognition and 

support of economic competition and in the enforcement of certain constitutional values 

(21/1994 (04. 16) Const. Court Decision, 119-120). In the Hungarian case, the market 

economy thus may be deemed as an economic order – wishing to create a social market 

economy – which in the sense of constitutional law is based on an economy of a pluralist 

ownership structure and which operates on the constitutionally recognised principle of the 

equality of ownership formsxxxvi and on the freedom of enterprise and competition (59/1991 

(11. 19) Const. Court Decision, ABH. 1991. 294-295). A state having a reference to market 

economy in its constitution, may pursue various economic policies within the framework of 

market economy, which may shift it to the direction of a social, liberal, interfering with an 

indicative planning etc. market economy,xxxvii but in the Hungarian case, where also the 

preamble should be given a strong attention, theoretically it is restricted by the objective of 

the state referred to in the Preamble.  

d) Art. III of the TCE lays down the principles of market economy and social market 

economy, which justifies the examination of this concept considering that it may also be 

regarded as the central element of the economic constitution. The formation of the doctrine 

of social market economy is linked to the interpretation of the GG and to its economic 

system, therefore it should be noted that the GG does not contain explicit provisions 

pertaining to market economy, it lays down the principle of the social statehood.  



   Policy Papers by Young Researchers WP II / III Th eories: Team 5  

EU – CONSENT is supported by the European Union’s 6th Framework Programme  

14

Some authors would have welcomed the idea to put other kind of proclamation into the text, 

such as the ‘social union’ or the ‘social European system of law’. The ‘social union’ in respect 

of the EU – similarly to the relationship between the social state and the society – would 

have referred to the connection between the Union and its citizens. The term ‘social 

European system of law’ would entail the relationship between the state and the law (rule of 

law, Rechtsstaat). It is without the shadow of a doubt that both terms should gain grounds for 

existence as part of the European terminology at the European constitutional level, it is, 

however, indisputable that neither has got anything to do with economy, economic policy or 

the internal market, that is with the fundamental concepts which played a key role in the 

establishment and the later development of the EEC. The incorporation of the social market 

economy into the text of the constitution harmonises much better with these.xxxviii Thus, it can 

be stated that taking into account the provisions of the founding treaties and the objectives of 

the EEC/EC, the inclusion of the social market economy into the TCE may be regarded as 

logical.  

Within the provisions pertaining to the values of the Union, the ones referring to fundamental 

rights and the state of the rule of law suggest the image of social market economy. This 

image is reinforced by the objectives, in which the role of the values and the principle of the 

state of the rule of law are strengthened. In Art. I-3 (2) the TCE offers its citizens an area 

where the law prevails. Market economy is included in the list of objectives as the TCE also 

offers an internal market where competition is free and undistorted in the article cited above. 

This image of market economy is made more precise in the next section containing the term 

social market economy expressis verbis. ‘Promoting the well-being of its peoples’ as an 

objective is linked to the elements of the (social) market economy, though the wording could 

rather satisfy the needs of those committed to a social Europe. The more detailed economic 

objectives are laid down in the first four sentences of Art. I-3 (3) and in some elements of 

subsection (4) (free and fair trade) of the TCE.  

It follows from the co-text of Art. I-3 (3) that on the one hand, social market economy is a 

constitutional value (see Ádám, 2002: 7; Ádám, 1998: 33-39), and on the other hand it is a 

principle and the basis of the Union rather than an objective.xxxix  

3.1.2 Other kinds of references to the nature of ec onomic system  

It also occurs that the state constitutions contain the principle of market economy together 

with the principle of social state. For example Art. 1 (3) of the Romanian Constitution 

describes the republic as a democratic and social state. The economy of Romania is a free 

market economy which is based on free enterprise and competition (Art. 135). Under Art. 45 
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the law guarantees free access to economic activities, the freedom to enterprise and their 

exercise.xl 

There are constitutions that contain the principle of social state and non expressis verbis the 

principle of market economy. In Art. 2 the Slovenian Constitution lays down that the state 

shall be governed by the principle of market economy and social statehood. Art. 74 on free 

enterprise may be perceived as the realisation of market economy, since this also lays down 

the prohibition of unfair competition and restrictive practice.  

In some states the constitution making power did not lay down market economy expressis 

verbis, but it can be gathered from the provisions. Pursuant to Art. 19 (1) of the Bulgarian 

Constitution of 1991, the Bulgarian economy is based on free economic initiatives. The 

second section of the article practically lays down the principle of market economy, since it 

stipulates that the state shall guarantee equal legal conditions for pursuing economic 

activities to all citizens by avoiding the formation of monopolistic positions and unfair 

competition and by guaranteeing consumer protection. Art.s 17-18 provide for the forms of 

ownership, the inviolability of private ownership and contain detailed provisions pertaining to 

state ownership. Art. 41 of the Italian Constitution provides for the freedom of private 

economic initiatives. The constitutional norms contain three essential factors of economic 

management: private initiative, the limits of social order and national planning. It is not clear 

yet, how these three elements may be combined in the legal regime of the economy on the 

basis of the political possibilities of the given era (Grisi, 1999: 87).  

Incorporating (social) market economy into the constitution is apparently a generally applied 

practice in the course of the new constitution making processes, which is justified on the one 

hand by the transition from command (centralised) economy to market economy in the 

countries of the region, on the other hand by the ever strengthening international and 

constitutional recognition of economic freedoms and social rights linked to them. This is 

strengthened by the fact that Part II of the TCE contains the Charter of the Fundamental 

Rights of the Union.  

3.2 Fundamental rights 

The declaration, respect and guarantee of fundamental rights and their enumeration are 

indispensable part of modern constitutions. Also the Charter of Fundamental Rights contains 

inter alia – sometimes in a fairly wide range – the fundamental rights which determine the 

individual’s economic activities and freedom. According to economic political views (Madison, 

1998: 153, 154, 166, 180) and constitutional law perspectives (Drinóczi, 2006: 257-266) 
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economic fundamental rights can be realised to the fullest possible extent in a (social) market 

economy. The basis of these fundamental rights is the right to human dignity which is 

recognised in several constitutions and Art. I-1 in the Charter and the prohibition of 

discrimination. From a constitutional law point of view the most significant basic economic 

fundamental rights are the right to property and the right to occupation. The competition has 

to be considered as a constitutive part of market economy which is not entitled to be 

regarded as subjective fundamental right. This denomination is also rejected in the case of 

market economy. In the followings the two mentioned rights should be given more attention.  

3.2.1 Right to Property 

a) Ownership can be typified in a number of ways. Types of ownership can be classified 

according to the subject of the ownership (private ownership, public ownership) and 

according to the object of the ownership (chattels, immovable property, natural values, 

intellectual property etc.). It is typical of the European constitutions that ownership is grouped 

in a number of ways and there are many unique ways of regulation – peculiar to the certain 

states – in the case of assets of high significance. Nevertheless it is true of most of the 

constitutions that private property is mentioned – mainly in the frame of declaring the 

freedom of property (see Art. 13 of the Hungarian Constitution). Usually, state property is 

also referred to – which is also called treasury property or national property (e.g. Art. 70 of 

the Slovenian Constitution). The Lithuanian Constitution (Art. 47) expressly defines the 

extent of state property and a list of such items of property can be found in the Portuguese 

Constitution (Art. 83). The obligation of statutory regulation pertaining to asset handling 

concerning state property – state assets – is usually stated. Besides these mainly constant 

elements, various other provisions can be found. Further types of ownership are local 

government ownership (the Czech Charter of Fundamental Rights and the Estonian, Polish, 

Spanish and Slovak Constitutions highlight this form of ownership) and public ownership as 

opposed to private ownership (Art. 42 of the Italian Constitution). The Hungarian Constitution 

(Art. 9 (1)) make no real distinction as it differentiates between public and private property 

and underlines that they shall receive equal consideration and protection under the law. 

From among the objects of property, the category of natural resources as special assets (Art. 

70 of the Slovenian Constitution), property of different persons (citizens, legal persons, legal 

person having a seat in the given country) (Art. 32 of the Estonian Constitution, Art. 20 of the 

Slovak Constitution) and immovable property are often named separately. Some 

constitutions name further special assets such as waters, land, the fruits of the bowels of the 

earth, flora and fauna and assets of special (cultural, historical, economic, ecological etc.) 

significance (Art. 52 of the Croatian Constitution,xli Art. 18 of the Greek Constitution,xlii Art. 47 
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of the Lithuanian Constitutionxliii and in respect of land Art. 44 of the Italian Constitution and 

Art. 71 of the Slovenian Constitution). The peculiarity of the Austrian law of constitutional 

force is that it regulates the acquisition of immovable property (Art. 6 of 21st December, 

1867). 

Declaring the protection of intellectual property – as a special kind of property – in the 

constitution is an important element of recent constitutions. The wording concerning this kind 

of property is varied. Art. 105 of the Latvian Constitution for instance protects copyright and 

patent rights and Art. 60 of the Slovenian Constitution guarantees copyright and rights arising 

from artistic, scientific, research and inventory activities. Under the Swedish basic law, 

authors, artists and photographers are ensured the rights to their work pursuant to the 

provisions set forth in law (Art. 19). The wording of the TCE is the most succinct: intellectual 

property shall be protected (Art. II-77). The Hungarian Constitution has no provision on the 

intellectual property.  

Although it is not a separate form of property, the recognition of the right of inheritance (Art. 

33 of the Spanish Constitution, Art. 14 of the Hungarian Constitution) or the specification of 

guaranteeing it (Art. 48 of the Croatian Constitution, Art. 32 of the Estonian Constitution, Art. 

20 of the Slovak Constitution and Art. 33 of the Slovenian Constitution) should be mentioned. 

The Portuguese wording is special and unique since pursuant to Art. 62 the conveyance of 

private property is possible during life or in the case of death. In this respect the Italian 

Constitution is the most detailed one as, under Art. 42, law defines the rules and restraints of 

testamentary inheritance and the state’s right of inheritance. 

According to Art. 295 of the EC Treaty it shall in no way prejudice the rules in member states 

governing the system of property ownership. This statement specifically allow the member 

state rights of disposition in private property, included also intellectual property in accordance 

with current economic and other policy preferences. This right to property was developed by 

the ECJ in Hauer decision when the ECJ ruled that European law protects private property 

rights in accordance with Art. 1 of the first additional protocol of the ECHR (Hatje, 2006: 599). 

Art. II-77 of the TCE drafts this right more detailed when it provides for the right to property 

and recognizes only lawfully acquired possessions as the object of bequeathing. On the one 

hand, this provision refers to a system of (individual) property, on the other hand it may be 

inferred that the Charter regards this essential economic right only as a civil right, as it 

highlights only the content elements with bearing on civil law,xliv though the constitutional 

practices of the member states take it in a much broader sense (see e.g. 64/1993. (XII. 22.) 

Const. Court decision, ABH 1993. 373; Sólyom, 2001: 645-646; Gutmann et al.,1976: 25; 
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Katz, 1994: 378). This definition of a narrow sense is substantially widened by the 

aforementioned rules pertaining to the interpretation of the constitution. In accordance with 

other European constitutions, this Art. also provides for the rules pertaining to expropriation. 

As compared to other constitutions, it is a merit of the Charter that it ensures constitutional 

protection to intellectual property. 

b) Constitutional provisions may be classified in different groups in respect of the limitation of 

the right to property. The most modern solution is represented by constitutions which contain 

joint provisions pertaining to the limitation of the right to property and expropriation. Such as 

for instance Art. 50 of the Croatian Constitution, this allows limitation and expropriation in the 

interest of the Republic of Croatia and in return for a compensation of market value. The 

same is allowed by Art. 20 of the Slovak Constitution, pursuant to which it may be 

implemented in the extent indispensably required by public interest, by virtue of law and by 

providing appropriate compensation. In other words, the right to real estate property may be 

curtailed or limited only in public interest, for a pecuniary consideration or a consideration-in-

kind and under conditions established by law (Art. 69 of the Slovenian Constitution). 

Pursuant to (Art. 26 of) the Swiss Constitution, expropriation of property and limitation of 

property amounting to expropriation shall be granted full compensation. 

Besides the fairly recent constitutions, the Dutch constitution-maker adopted an up-to-date 

regulation too as pursuant to Art. 14 of the constitution, partial or full compensation shall be 

provided if the authorities damaged property, gave it back in a condition unfit for use or 

limited the owner’s exercise of right in the interest of the public. The solution that the 

limitation of the right to property is set forth by law is applied by the Estonian Constitution 

(Art. 32), the Irish Constitution (Art. 43) and the Latvian Constitution (Art. 105).  

All constitutions contain guarantee provisions pertaining to expropriation. The difference lies 

in the wording and in certain conditions. Expropriation may generally be possible in a 

particular interest (public interest,xlv public/social need (see e.g. Finnish Constitution, Art. 15), 

public objective (see e.g. Latvian Constitution, Art. 105) welfare of the state or public 

usefulnessxlvi), (in a way and/or in a proceeding) established/prescribed by lawxlvii and in 

consideration of compensation.xlviii When defining compensation, constitutions usually 

prescribe a compensation qualified by the words equal, appropriate, fair, full or advance. The 

most succinct constitutions are the Belgian and the Norwegian and the most guarantees are 

contained by the Dutch and the new constitutions (e.g. Estonian, Portuguese, Latvian and 

Lithuanian).  
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Some constitutions set forth the prohibition of confiscation: Belgian (Art. 17) and Norwegian 

(Art. 104) constitutions. It should be noted that these basic laws define the right to property in 

a negative way and refer to it quite briefly, namely they generally specify only the rules of 

expropriation.  

Constitutions rarely deploy the means of specifying the guarantee of expropriation. This can 

be achieved by either legislative or jurisdictional guarantees. For instance in Denmark upon 

the approval of a bill on expropriation one third of the representatives may request – three 

days after the approval of the bill – not to send the bill for the royal assent until new 

parliamentary elections are held and the bill is adopted by Parliament again. Another solution 

is to ensure the right to turn to court in expropriation cases. Under Danish regulation, all 

issues pertaining to the lawfulness of the law on expropriation and the amount of 

compensation are decided by the court. Cases about the amount of compensation may be 

referred to the court established for this purpose by law (Art. 73 of the Danish Constitution). 

In Estonia expropriation may be contested in a remedial proceeding before the court in 

respect of the nature and the amount of the compensation (Art. 32 of the Estonian 

Constitution). The detailed rules of the court proceeding are specified at constitutional level in 

Greece (Art. 17).  

As follows from the abovementioned, the acknowledgement and protection of right to 

property and its elements form a part of constitutions both national and supranational level 

even if in the latter case there is no treaty provision expressis verbis declaring this particular 

right at Community level. The need for guaranteeing the right to property, under the influence 

of the customary international law, emerged in the jurisprudence of the ECJ and then, in the 

text of the Charter that is incorporated into the TEC.  

3.2.2 Freedom of occupation 

The Croatian and the Slovene Constitutions deal in the widest sense with this freedom, as 

they guarantee the (enjoyment of) the freedom to work (Croatian Constitution Art. 54 (1), 

Slovene Constitution Art. 49 (1)). This provision may be detailed on the one hand in the free 

choice of work, career or occupation,xlix which are then reflected in the free choice of a field of 

activity, occupation and working place.l The Finnish basic law (Art. 18 (1)) also defines the 

goal of the freedom to choose an occupation, i.e. to ensure subsistence. The freedom to 

work is reflected on the other hand in the right to pursue a freely chosen or accepted 

occupation.li The freedom to choose vocational training as an indispensable premise of the 

freedom to work has been drafted in the Slovak Constitution (Art. 35 (1)), while the other 

relevant condition, the equal access to job positions has been set out in the Slovene 
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Constitution (Art. 49 (3)). The Hungarian Constitution is comparatively not that developed as 

it drafts in its Art. 70/B (1) that in the Republic of Hungary everyone has the right to work and 

to freely choose his job and profession. The right to work in the text has to be interpreted and 

regarded as a state objective, while the right to freely choose his job and profession has to 

be considered a fundamental right as such that encompasses all subject elements that can 

be derived from the texts of other constitutions. Holding a public position is found after the 

regulation of the freedom of occupation in the Estonian Constitution (Art. 30). In Hungary this 

right can be found in Art. 69 (4), so entirely separated from the right to freely choose a jog or 

a profession.  

The freedom of enterprise/to conduct a business is also drafted in various forms in the 

constitutions. The expression the right/freedom to conduct a business generally occurs in 

relation to carry out a commercial activity, and to create a for-profit association.lii The Finnish 

Constitution defines the goal of freely undertaking a commercial activity (Art. 18 (1)) – 

similarly to the objective of the freedom to choose an occupation as to ensure subsistence. 

The Constitution of Luxembourg is more detailed in this respect (Art. 11 (6)) as it goes 

beyond the freedom of trade by speaking also about the freedom of industry, occupation and 

agricultural work. The Hungarian basic law is quite a laconic one in regulating this 

fundamental right. Pursuant to Art. 9 (2) the Republic of Hungary recognizes and supports 

the right to enterprise and the freedom of competition in the economy. It does not includes or 

describe any subject elements. On the contrary, the Swiss Constitution pictures the best the 

relationship among occupation, work and conducting businesses in Art. 27 (1) and (2): the 

economic freedom entails the free choice of profession as well as free access to and free 

exercise of private economic activity.liii 

In certain constitutions the obligation to work is connected to the right to work,liv moreover, 

the Italian basic law (Art. 4 (2)) defines the goal of this obligation as the contribution to the 

material and moral progress of the society.  

The Hungarian Constitution does not have this kind of provisions in connection with the right 

to work as a fundamental right, but it regulates the so called social side of this fundamental 

right. Pursuant to article 70/B (2)-(4) everyone has the right to equal compensation for equal 

work, without any discrimination whatsoever; all persons who work have the right to an 

income that corresponds to the amount and quality of work they carry out; everyone has the 

right to leisure time, to free time and to regular paid vacation. 

The freedom to choose an occupation and the right to engage in work are defined as EU civil 

rights in the TCE, which have four relevant constitutive elements: the freedom to seek 
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employment, to work, to exercise the right of establishment and to provide services (Art. II-15 

(1)-(2)). The drafting of the right to provide services as a constitutive element leads to the 

conclusion, on the one hand, that the right initially formulated as a freedom gained the status 

of a fundamental right, and, on the other hand, that this freedom refers both to the 

independent (for example under a business contract) and non-independent (under a labour 

contract) work. However, with respect to the latter, it is worth noting that Art. II-76 is more 

specific when providing for the freedom to conduct a business. Art. II-75 also contains the 

equality element of the drafted freedom right as point (3) states that nationals of third 

countries who are authorised to work in the territories of the member states are entitled to 

working conditions equivalent to those of citizens of the European Union. The EC Treaty 

does not include any fundamental rights, but it acknowledges fundamental freedoms in its 

Part three, Title III that are transformed into fundamental rights by the Charter and then by 

the TCE. 

In relation to the freedom to choose an occupation it is an essential governmental task to 

legislate the obligation concerning work, the type and nature of the acceptable employment 

(Polish Constitution Art. 65 (2), (3)), and the conditions and limitations relative to undertaking 

certain occupations and activities (Slovak Constitution Art. 35 (1)). The Italian Constitution 

declares the fundamental public economic policy determination of the freedom to conduct a 

business, as accordingly, the government provides within a law for the appropriate planning 

and controls so that public and private economic activities may be directed and coordinated 

towards social ends (Italian Constitution Art. 41 (3)).  

With regard to access to occupation and equal opportunities it is only the Portuguese 

Constitution (Art. 58 (3) b)) that contains provisions which state that it is the obligation of the 

government to ensure equal opportunities with respect to choice of occupation and type of 

work as well as the conditions to prevent that access to positions, working place or 

occupation is limited or forbidden on the basis of gender.  

Thus, we can establish that constitutions include, in more or less detailed, the right to work 

as principle and as fundamental right. At supranational level a tendency can be recognised 

that fundamental freedom becomes fundamental right, and the latter utilises the rules of the 

relevant international law, constitutional provisions and jurisprudence.  
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3.3 Competences of (state) organs in economic and f inancial matters 

3.3.1 Key element: financial constitution at nation al and supranational level 

Concerning the duties and sphere of authority of state organs, it is worthy to examine the 

competence regulations of the Hungarian Constitution. The reason is that it is differ from the 

other post-socialist and western constitutions as it in this respect was not conceptually 

modified during and after the transition (see in more detailed Drinóczi, 2004: 131-152). It is 

just obvious, that the old and newer Western, Central and Eastern European constitutions 

consist of detailed regulations governing economic and financial policy matters; and include 

more or less detailed rules on the state audit office and the central bank. These constitutions 

have separated chapters (mainly on public finances) on the central bank establishing its 

organisation, procedures, and main tasks.lv The Hungarian Constitution however regulates 

both institutions in one chapter (VI) an in one article (32/D). Other constitutions have detailed 

rules on competences of legislative and executive power in economic matters.  

The above statement demonstrates itself best when we have a look at the financial 

regulations of constitutions (financial constitution) which contains several principles. Such as 

the principle of uniformity, according to which budget is approved as an act encompassing all 

state income and expenditure for each year;lvi the principle of balanced budget requiring that 

the revenue and expenditure shown in the budget be in balance (I-53 (2) of the TCE). The 

principle of annual budget appears in these constitutions,lvii and in the Art. 53 (3) TCE, that 

rules that the expenditure shown in the budget shall be authorised for the annual budgetary 

period. Since the major objective of a budget is to promote the efficient and qualitative public 

service, the achievement of this aim often necessitates a planning over one year (Harden, 

1994: 68). For the EC/EU this would be guaranteed by the multiannual financial framework.lviii 

The Finnish, the German and the Swedish basic law also gives the opportunity to adopt a 

multiannual budget (Art. 84 (1) of the Finnish Constitution, Art. 110 (2) of the GG). The 

principle of coherence has to be added to the principle of annual budget. This is realised by 

Art. of -55 (3) of the TCE, according to which the annual budget of the Union shall comply 

with the multiannual financial framework. This corresponds to the hypothesis that more 

budgetary decision is bound to the multiannual program, the more the budgetary discipline 

(Hagen, 1994: 34, 50). Principle of drafting the budget in euro promotes planning, calculation, 

budgetary discipline, confirmation of the monetary union, but these are not included in 

constitutions, but the TCE. Constitutions however provide for that budget, certain types of 

tax-laws, and extraordinary or non-scheduled expenditure may be made only on the basis of 

authorization by finance laws.lix 
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The principle of efficient and effective cash management and the effort for overall balance in 

economy present themselves as common principles.lx The principles of thrift, economic 

efficiency and expediency, and the sound financial management can be regarded as 

principle governing finances. The principle of co-operation is not a proper financial principle 

but it support, without doubt, the insurance of the use of appropriations entered in the budget 

in accordance with the above mentioned principles (Art. I-53 (6) TCE). The prohibition of 

retroactive effect of financial laws can be reduced from the principle of legal certainty, but its 

insurance is better safeguarded if it is involved into the text of the constitution, similarly to Art. 

78 (2) of the Greek one. The principle of finance from the own budget is a principle especially 

applicable to EC/EU matters,lxi that provides that without prejudice to other revenue, the 

Community’s/Union’s budget shall be financed wholly from its own resources. The source of 

the income of the EC/EU has undergone a radical change during the years passing. In early 

years the income of the EEC/EC had its source in the direct payment of the member states 

according to measures laid down in the treaties. Art. 269 (ex 201) EEC and Art. 173 of 

EURATOM, however, indicated the shift to a financial system based on own income. 

Pursuant to the TCE the European law represents a special source of law; and this 

document ceases some other legal sources of the present EC/EU legal system.  

Part III of the TCE contains the principles concerning the financial framework, such as the 

minimum period of time (Art. III-402) that demands that the framework has to be planned for 

at least 5 years. Principle of self restriction is present in the provision on the determination of 

amounts of the annual ceilings of appropriations for commitments by category of 

expenditure. The financial framework for 5 years reflects a kind of moving forward, though it 

does not intend to abolish the present planning for 7 years.  

As regards regulations relating to competences it is worthy to mention that federal 

constitutions rules on financial competences of the federal state and the member state 

separately,lxii and constitutions exclude the decision on budgetary matters from the domain of 

plebiscite (Art. 41 (6) of the Danish Constitution; Art. 106 (1) of the Estonian Constitution). 

Conditions of exemption from paying taxes is present in the Belgian Constitution (Art. 170 

(2)), which is bounded to necessity. This Constitution also provides for that no privileges with 

regard to taxes can be established (Art. 172 (1)).  

As a guarantee or the principle of the restriction of state power in the field of finances, some 

constitutions prescribe that an excess of expenditure may be only agreed to or consented if 

the coverage is secured by savings or by additional revenue (Art. 51/B (5) of the Austrian 

Constitution). Other kind of guarantee is the presence of provisions that prohibit the 
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elimination or reduction in the national budget or its draft those expenditures which have 

been prescribed by other laws (Art. 116 (2) of the Estonian Constitution).  

According to the Finnish Constitution an appropriation shall not be moved from one budget 

item to another, unless this has been allowed in the budget (Art. 85 (2)). In some cases, for 

ensuring that the appropriation bill is entirely and properly disputed in the Parliament (Art. 41 

(3) of the Danish Constitution) and avoiding the defeat the implementation of budgetary 

scopes, constitutions prescribe the compliance with some rules on legislation and drafting 

(Art. 73 (3) of the Greek Constitution). The Constitution of Luxembourg (Art. 100) contains a 

kind of legislative method for achieving a conscious financial legislation. It determines that 

taxes for the benefit of the State shall be voted annually; and legislation introducing them 

remains in force for only one year unless renewed. Similar technique is used by the Spanish 

Constitution (Art. 134 (7)), since it prohibits for the legislative power to establish taxes in the 

budget in any case, and excludes the modification of taxes, unless a substantive tax law so 

provides. The Polish Constitution making power has made a reasonable and quite a strong 

limitation on the financial power of the state. Art. 216 (5) of the constitution provides that it 

shall be neither permissible to contract loans nor provide guarantees and financial sureties 

which would engender a national public debt exceeding 3/5 of the value of the annual gross 

domestic product. The method for calculating the value of the annual gross domestic product 

and national public debt shall be specified by statute. The GG in its Art. 115 (1) rules that 

revenue obtained by borrowing may not exceed the total of expenditures for investments 

provided for in the budget; exceptions are permissible only to avert a disturbance of the 

overall economic equilibrium. 

Art. 104 of the Portuguese Constitution can be regarded as a guarantee rule as it 

denominates the types of taxes and fixes principles governing the establishment of different 

taxes, but this text seems rather, more than necessary, to stiffen the tax system and the 

possibility of the state to make financial manoeuvres.  

Most of the European constitutions deal with guarantees as regards budgetary procedure 

and budgetary discipline.lxiii In the simplest budgetary proceedings, the Parliament votes on 

the budget upon the initiation of the Government after the general debate where each MP 

had the opportunity to put a motion forward. In practise, preparatory work on the budget is 

divided between the Government drafting the budget and a parliamentary committee or the 

Parliament, and the latter can within certain limits modify or adopt the bill (Hagen, 1994: 

44).lxiv Some constitutions hardly contain any, or contains no provision on the procedural 

rules of adopting the act on budget (see inter alia the Czech, the Danish, the Dutch, the 

Slovenian Constitutions), whilst others (inter alia the Estonian, the Finnish, the French, the 
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Greek, the Irish, the Polish, the Spanish, the Portuguese Constitutions) have much more 

detailed regulations.  

The more detailed constitutions encompass other guarantees in this respect and give 

solutions to the case when the legislature does not approve the new budget in a given period 

of time. Since a state cannot be without a budget, such a solution is offered by Art. 45 (2) of 

the Danish Constitution by demanding the adoption of a temporary budget in such cases. 

Another technique is that a constitution makes it possible for the state to spend only a certain 

proportion of the budget of previous year. This latter is applied by the Estonian and 

Lithuanian (former Art. 118, latter Art. 132) and the EC Treaty (Art. 273) and the TCE (Art. III-

405) by allowing the use of 1/12 of the budget adopted for the previous year. Both 

documents provide for a double restriction. The first is the limitation of the amount available 

that is a sum equivalent to not more than 1/12 of the budget appropriations entered in the 

chapter in question of the budget for the preceding financial year. The second restriction is 

that the sum shall not exceed 1/12 of the appropriations provided for in the same chapter of 

the draft budget. The documents utilises the rules of both the previous and the draft budget. 

It has to be added, however, that according to the Council, on a proposal by the Commission 

may adopt a European decision authorising expenditure in excess of 1/12. The Estonian 

Constitution (Art. 119) sanctioning the failure to adopt a budget, as it provides for that if the 

Parliament has not adopted the budget within two months of the beginning of the budget 

year, the President of the Republic shall declare early elections for the Parliament.  

Constitutions containing detailed rules on procedural issues establish in principle the exact 

dates for submitting the appropriation bill and the appropriation accounts (Points 4-9 of Art. 

III-404 TCE, Art. 45 (1) of the Danish Constitution). Both the EC Treaty and the TCE define 

the possibility of carrying forward of appropriations that are unexpended at the end of the 

financial year to the next one. This, however, applies only to appropriations other than those 

relating to staff expenditure and the next financial year.lxv The TCE would give more power to 

(all expenditures fall within its competence) and take power from (no final word on the non 

obligatory expenditures) the Parliament in the budgetary procedure. According to the TCE, 

this procedure would be regarded as a special version of the co-decision procedure etc. (see 

more in Horváth, 2005: 339-341; Bassanini and Tiberi, 2004).  

The executive power is responsible for the implementation of the budget and the preparation 

of the appropriation account. As for the latter, in some states it is done by the state audit 

office.lxvi At supranational level on the ground of co-operation, the Commission and the 

member states are responsible for the compliance of the following principles: own 
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responsibility, maintaining the expenditure forecast, principles of effective and efficient cash 

management (see Art. 274 EC Treaty, Art. III-407 TCE).  

3.3.2 Key element: the lack of financial constituti on in Hungary an other competences 

According to the Hungarian Constitution the Parliament as the supreme organ of the state 

and the organ of popular representation ensures the constitutional order of the society and 

specifies the organization, tendency, and conditions of the government. Within this power – 

among others – formulates laws, determines the social-economic plan of the country, verifies 

the balance of the administration of public revenue and approves of the state budget and its 

execution. Art. 35 of the constitutional Constitution provides the Government ensures the 

elaboration of social-economic plans, provides about their realization and in the course of its 

duty co-operates with the concerning social organizations. Further on the Government is 

obliged to submit the bill required to the execution of the Constitution before the Parliament.  

By virtue of Art. (2) b) of Act 11 of 1987 on legislation, the Parliament verifies the 

fundamental rules concerning the economic order, the operation, and legal institutes of the 

economy. Art. 4 provides, related to the economic order, especially ownership relations, the 

financial relations of private individuals and legal entities, the exclusive economic activity of 

the state, the legal status of economic organizations and the basic order of their state 

direction, the financial matters of the state, the taxes and obligations of tax-character, the 

central budget and the fundamental questions of work relation and labour safety must be 

regulated by act. In conformity with this, the legislative power created the Civil Code, the 

Labour Code, the acts related to the taxes and the acts on the budget and on appropriation 

accounts.lxvii They will remain in the sphere of legislation since the Constitution excludes 

these subjects from the scope of a plebiscite. By virtue of Art. 28/C (5) a) no plebiscite may 

be held on laws on the central budget, on the execution of the central budget, on taxes to the 

central government and on duties, customs tariffs and on the central government conditions 

for local taxes.  

Since the legislator has, in theory and in a nation state, ‘unlimited freedom’ in verifying the 

economic policy and concerning this freedom there is no reference in the Constitution; it is 

worth scrutinizing the consequences, that is the related decisions of the Constitutional Court. 

According to the Constitutional Court within the framework of the Constitution, it falls within 

the discretion of legislation; what way the tax policy will develop economic and financial 

processes (1117/B/1993. Const. Court decision, ABH 1995. 663.) thus legislators are entitled 

to an expansive discretion in specifying immunities and advantages. When exercising this 

right, however the rights specified in the Constitution must be taken into consideration but 
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beyond this, sometimes short-term economic political, living standard political, social political 

and other objectives not derivable from the Constitution may be set too. For legislative 

discretion, the determining role is played not by legal but by other viewpoints.lxviii Decisions of 

this sort primarily entail political responsibility. As a result, the Constitutional Court is not 

entitled to the revision of legislative discretion in the respect of expediency or economic 

policy. The Constitutional Court is entitled to a sphere of authority if the legislator during the 

exercise of its discretion right, clash with a provision of the Constitution.lxix A constitutional 

problem arises on discretion, if on its ground the regulation concerning exceptions, 

advantages, or deviation from the standard infringes rights.lxx It is the reason why the 

appropriate material principles of economic legislation,lxxi the content, functions, and limits of 

economic basic rights should be involved in the Constitution. As a result of this, the 

Constitutional Court can evaluate the economic political decisions in the sense of 

constitutional law as well. It is difficult to harmonize the freedom of legislators related to the 

development of economic policy with the principles concerning its exercise but it may prove 

to be necessary. If proper constitutional provisions were drafted the decision of the 

Constitutional Court would not state: ‘to make the discretion and the decision under what 

conditions and what extent of temporary advantage a starting enterprise is given, falls within 

the sphere of authority of legislators and executors responsible for economic policy’. Or 

perhaps: ‘it is a question falling within the same scope of discretion what advantages the 

economic policy supports exclusively domestic, and within this, domestic starting enterprises 

with’.lxxii All this may be limited by the notion, content elements, and limits of the freedom of 

enterprise drawn up in the constitution. 

The above mentioned ‘unlimited freedom’ of the legislative power has to be redefined in the 

European context because it is significantly determined or influenced by norms adopted at 

supranational level.  

3.3.3 Economic matters at supranational level 

The EC Treaty contains several structural elements of the economy, which have been 

specially secured against divergent national concepts through direct effect and the principle 

of supremacy (Hatje, 2006: 592). It is also so in the TCE that restructures the legal source 

system but uphold its nature and characteristics that have been developed by the ECJ.  

The relevant provisions of the EC Treaty and the TCE may be grouped by its articles or by its 

conceptual elements. On the basis of the conceptual elements of the economic constitution, 

the legal norms stating the objectives of the Union that have market economy (either ‘open 

market economy with free competition’ or ‘the social market economy’) in their heart may be 
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perceived as provisions belonging to the fundamental principles (Part one of the EC Treaty; 

Part I Title I of the TCE, see above). Provisions pertaining to the economically relevant 

fundamental rights are set forth in Part I Title II TCE and in Part II on the Charter of the 

Fundamental Rights of the Union. Norms pertaining to the financial principles (Art. 268-271 

EC Treaty; Part I, Title 7 of the TCE ) and the financial provisions (Part five, Title II of the EC 

Treaty; Part III, Title VI, Chapter II of the TCE) should be placed into a separate group. The 

institutional framework (Part five of the EC Treaty; Part I, Title IV, Chapter I of the TCE) of 

the EC/Union and the scope of the duties and powers of its important institutions and organs 

– the European Central Banklxxiii and the Court of Auditors (Part Five, Title 1, Chapter 1, 

Section 5 of the EC Treaty; Part III, Title VI, Chapter I, Section 1, Subsection 7 of the TCE) – 

form a separate group. Provisions pertaining to the competences of the Union (Part I, Title III, 

Title V of the TCE), economic and monetary policy (Part three, Title VII of the EC Treaty;Part 

III, Chapter II of the TCE), internal market,lxxiv environment (Part three, Title XIX of the EC 

Treaty; Part III, Chapter III, Section 3 of the TCE), employment (Part three, Title VIII of the 

EC Treaty; Part III, Chapter III, Section 1 of the TCE), social policy (Part three, Title IX, 

Chapter 1, 2 of the EC Treaty; Part III, Chapter III, Section 2 of the TCE), industry (Part three 

Title XVI of the EC Treaty; Part III, Chapter V, Section 2 of the TCE), and common 

commercial policy (Part three, Title IX of the EC Treaty; Part III, Title V, Chapter III of the 

TCE ) belong to the competence-provisions. The latter four are worthwhile of a more detailed 

analysis.  

Concerning employment policy, the EC/European Union and the member states shall, work 

towards developing a coordinated strategy for employment with a view to achieving the 

objectives referred to in Art. 2 of the EC Treaty and Art. 2 of the Treaty on the European 

Union (a high level of employment) and Art. I-3a (aiming at full employment) (Art. 125 EC 

Treaty; Art. III-203 TCE). To this end member states, shall define their employment policies 

in a way consistent with the broad guidelines of the economic policies of the European 

Union. As a precondition of this, their activity concerning the promotion of employment shall 

be coordinated within the Council (Art. 126 EC Treaty; Art. III-204 TCE). Concerning social 

policy, both documents provides for that the EC/European Union and the member states 

shall act taking account, among others, the need to maintain the competitiveness of the 

Union economy (Art. 136 EC Treaty; Art. III-209 TCE). With regard to economic, social and 

territorial cohesion the European Union shall pay particular attention to reducing disparities 

between the levels of development of the various regions and the backwardness of the least 

favoured regions (Art. III-220 TCE), and thus, member states shall conduct their economic 

policies and shall coordinate them in such a way as to attain this objective (Art. III-221 TCE). 

The TCE strengthens the function of the EU in the field of social policy (gender eyuality, 
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possibility of the Commission to initiate the co-operation of member states etc.). It is 

worthwhile mentioning that in the filed of industry, the TCE authorises the European Union 

may take supportive, coordinative and complementary measures. It upholds the regulation of 

the EC Treaty (Art. 157), and states that the European Union and the member states have 

the obligation to ensure that the conditions necessary for the competitiveness of the 

European Union’s industry exist (Art. III-279 TCE). An interesting point of the common 

commercial policy is the uniform principles that serve as a basis for it,lxxv as well as the fact 

that it shall be conducted in the context of the principles and objectives of the European 

Union’s external action (Art. III-315). The common commercial policy in the EC Treaty shall 

be based on uniform principles, too.lxxvi The TCE would bring significant changes in the field 

of foreign relations of the EU by abolishing the pillar structure.lxxvii 

A more detailed analysis of these areas may be avoided as these areas are essentially 

dependant on the European Union’s economic and monetary policies. However, it is 

worthwhile to note that such provisions influence and determine also the economic and 

monetary policies of the member states. 

3.3.4 Relationship between the supranational and na tional economic constitutions 

3.3.4.1 Principle of co-operation 

As it could have been seen, the principle of ‘open market economy with free competition’ is 

included in the EC Treaty; while the principle of ‘social market economy’ is drafted by the 

TCE. With regard to the attainment of the objectives and the implementation of the tasks Art. 

10 EC Treaty prescribes the principle of loyalty, and Art. I-5 (2) of the TCE lays down the 

principle of sincere cooperation. Basically both principles represent the same idea, namely a 

negative and a positive obligation of the member states. On the one hand the member states 

take any appropriate measure, general or particular, to ensure fulfilment of the obligations 

arising out of the EC Treaty/TCE or resulting from the acts of the institutions of the EC/Union 

and assist the EC/Union in carrying out its tasks, on the other hand they refrain from any 

measure which could jeopardise the attainment of the Union’s objectives. This negative 

obligation – in respect of our theme – entails that the member states cannot actually deviate 

from the principle of open market economy with free competition/social market economy, 

without jeopardising the objectives of the Union. In the case of the member states which 

incorporated at least the principle of market economy or some of its elements into their new 

constitutions, this is also helped to be achieved by the relevant provisions of their national 

constitutions besides the authorisation clause. 
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The positive, active obligation includes the task of the member states set out in Art. 98 EC 

Treaty and Art. III-178 TEC, pursuant to which, on the one hand, member states shall 

conduct their economic policies in order to contribute to the achievement of the Union’s 

objectives as defined in Art. 2 EC Treaty and Art. I-3 TCE and in accordance with the broad 

guidelines of the economic policies formulated by the Council on recommendation from the 

Commission. On the other hand, member states shall coordinate their economic policies 

which are declared to be a matter of common concern within the Council.lxxviii Art. 98 EC 

Treaty and Art. III-177 TCE also lay down that the member states and the EC/Union shall act 

in accordance with the principle of an open market economy with free competition, favouring 

an efficient allocation of resources, and in compliance with the principles of stable prices, 

sound public finances and monetary conditions and a stable balance of payments (see Part I 

Title 7 and Part III Chapter II Section 2 of TCE). The member states and the European Union 

shall adopt a single currency, and conduct a single monetary policy and exchange-rate 

policy. 

Furthermore the TCE, due to its principle of sincere cooperation obliges both the EU and the 

member states to mutually respect and assist each other in carrying out the tasks which 

follow from the Constitution.  

3.3.4.2 Perspectives for a more coordinated co-oper ation 

It should be noted with respect to the economic and financial constitution of the TCE that the 

text – in contrast to certain member state constitutionslxxix – contains rather detailed 

provisions in this regard, while it discusses the fiscal provisions within the frames of the 

economic policy (Part III, Title III, Chapter II), and in the context of the European Union’s 

finances (Part I Title VII). Monetary policy is concerned by regulations relevant for price 

stability, the ECB and the European System of Central Banks. The TCE has special 

provisions on the countries belonging to the Euro-zone and for the so-called member states 

with derogation. During the drafting of the TCE steps have been made to a stronger 

representation of the Euro-zone in the harmonisation of the economic policies and at the 

international financial meetings (Bassanini and Tiberi, 2004: 179).lxxx This resulted in the 

amendment of several provisions of the treaty and the introduction of some new provisions 

concerning the economic and monetary policies (ibid: 180). 

The formulation of the broad guidelines of the economic policies (Art. III-179), which 

remained as concerning the planning phase, directly guides the policies of the member 

states towards the achievement of the objectives of the European Union. The amendments 

concern the supervision phase of the achievement of the guidelines, which is implemented 
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together by the Commission and the Council (Bassanini and Tiberi, 2004: 181). One of the 

new elements brought about by the TCE is that, if established that the economic policy of a 

member state does not comply with the broad guidelines,lxxxi or it jeopardises the proper 

functioning of the economic and monetary union, the Commission may send a warning to the 

concerned member state. Another novelty concerns a decision of the Council by which it 

appeals to a member state with the necessary recommendations, that is, the vote of the 

member state concerned need not be added (Bassanini and Tiberi, 2004: 181) in order to 

obtain a double qualified majority.lxxxii 

After the first reading of the TCE two poles remained: 1) the competences of the member 

states as regards economic policies; and 2) strengthening the harmonization activity as the 

activities at member states level must originate in the goal stated in Art. III-178, that is, the 

achievement of the European Union’s objectives. By this, though it sets that member states 

shall coordinate their own economic policy, it specifically defines that member states should 

achieve these objectives in a manner that suits the European Union (Art. I-12(3)). The 

member states shall coordinate their economic and employment policies within 

arrangements as determined by Part III, which the European Union shall have competence 

to provide. Where the TCE provides that member states shall coordinate their economic 

policies within the European Union, it also defines the competence of the Council to provide 

broad guidelines for these policies (Art. I-15 (1)). Where the TCE provides that member 

states should reflect on relevant policies in relation to an issue falling within the sphere of 

interest of the European Union, it also determines that this should be coordinated within the 

Council (Art. III-174 (1)lxxxiii). The provisions of TCE on the member states competence 

regarding coordination activities may be contrasted to the stronger presence of the 

Commission in such procedures in which the European Union’s economic policies are 

shaped by this body, such as the procedure concerning the broad guidelines on economic 

policies and the procedure concerning the excessive budgetary deficit (Bassanini and Tiberi, 

2004: 180-181). 

3.3.4.3 Giving up the concept of ‘economic political neutral ’ 

It can be claimed that the EC’s/Union’s economic constitution has an impact on the economic 

constitutions of the member states. It affects not only the economic policies of the member 

states, but also the drafting of the economic constitution in the constitutional law sense, as 

well as the definition of the frames of the social and economic life (see Drinóczi, 2005: 130). 

This impact, however, is mutual as is justified by the cited economic provisions of the new 

constitutions. Due to this interrelationship and to the fact that the economic constitution of the 

EU cannot be regarded as neutral, the theory of the neutrality of the economic policy of the 
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constitution cannot be held for long either. If the Union and its member states want to stay 

within the frames of the (TCE and national) constitutions and intend to act as democratic 

states, then their task is nothing else but to maintain open market economy with free 

competition/social market economy – preferably within the theoretical frames – in other 

words to make fundamental rights prevail and to utilise the flexibility of the system in the 

course of developing economic policy. This must go on until a more efficient conception is 

developed – one which offers more appropriate conditions for realising fundamental rights. 

The amendment of the wording of the constitutions might follow from this, which might 

impose new limits and meaning on the economic constitution.  

The fundamental purpose of the economic and financial provisions of EC Treaty and the TCE 

is the achievement of the Communities’/European Union’s objectives. This requires the 

proper coordination of the economic policies and the determination of a monetary system 

which, in the case of the EC/EU, relies mainly on the budgetary policy included in the 

economic policies. Accordingly, the EC Treaty and the TCE contain several provisions on the 

area examined that define the relation between the European Union and the member states 

and, in particular, as regards the development of economic policies and the procedure on 

excessive budgetary deficit, as well as the monetary policy. Such cases reveal the 

connection and, to some degree, the interaction between the economic and financial 

constitution of the EU and of the member states, and the definiteness of the economic and 

financial constitution of the member states. There are some European Union related aspects 

to this topic that are mainly defined in the Chapter on financial matters of the Union and in 

relation to the budgetary procedure. Even though these provisions do not establish directly 

the regulations (constitutional or statutory provisions) of the member states, they offer 

guidelines. Without a proper budgetary procedure and discipline, the achievement of the 

monetary union may be at risk. 

As the member states and the European Union shall operate in accordance with the principle 

of an open market economy based on free competition, and they should facilitate an efficient 

allocation of resources while observing the following principles: stable prices, sound public 

finances and monetary conditions and a stable balance of payments, as a top level norm 

setting a frame order for the member states, the EC Treaty and the TCE concern the 

economic and financial constitution of these states both in terms of national economy and 

constitutional law. The economic and financial constitution interpreted in terms of national 

economy is affected through the coordination of the economic policies and the procedure on 

budgetary deficit, while the monetary policy is determined by the ECB and the central system 

of European banks. In constitutional democracies all the abovementioned principles have a 
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constitutional basis; therefore the above defined components of the EC/European Union’s 

economic and financial constitution, in terms of constitutional law, are part of economic and 

financial constitution of the member states. Thus, the economic and financial constitution of a 

member state contains not only to the economic provisions of the national constitution, but 

the relevant EC Treaty and the TCE provisions which should be observed by the national 

legislator when developing its economic policies (including the financial policy), or by any 

possible conventional assembly during the  development of the Constitution. 

The principles of loyality and sincere cooperation as part of the EC’s/Union’s economic 

constitution are also parts of the economic constitutions of the member states, consequently, 

the economic constitutions of the member states not only include the provisions of the 

member states’ constitutions pertaining to the economy, but also the relevant provisions of 

the EC Treaty and the TCE, thus, national legislators have to take these into consideration in 

the course of formulating their economic policies. 
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Notes 

i According to Karl Korinek the economic constitution has plenty of meanings in the special literature 
(Korinek, 1972: 23). The above statement is applicable also to the Hungarian case: Antal Ádám, 
Tamás Sárközy, Kornélia Jankovics and József Kónya apply the concept of economic 
constitutionalism without making any reference to the relationship between this concept and that of the 
economic constitution (Ádám, 1999: 60; Ádám, 1994: 401; Vörös, 1993a: 243, 257; Jankovics and 
Kónya, 2004: 50; Sárközy, 1986 and 1996 and followings). Tamás Prugberger and Géza Károlyi in 
their paper emphasise the clarification of content elements of the economic constitution in a broader, 
legal sense (Prugberger and Károlyi, 2000). Nem hivatkoztam külön semmire, csak a könyvet 
ajánlottam az olvasó figyelmébe.  
ii Korinek notes that the concept of economic constitution can be interpreted at least in three ways: 
economically, sociologically and legally (Korinek, 1972: 23). 
iii The German solution was to settle the issue by adopting and implementing social market economy 
(see Dürr, 1986: 5-6; Falusné Szikra, 1996: 231-235; Schlecht, 1998: 103-104).  
iv Tamás Sárközy (1986: 5) argues that three intertwined processes (empire-building by large 
companies, institutional management of the economy conducted by the state and internationalisation) 
led to an idea contrary to liberalism, namely, that the principles of economic order should be laid down 
in the constitution. 
v But see Drinóczi, 2007: 11-280. 
vi One can realise that the main obstacle to analysing the Hungarian concept of economic constitution 
is that no exhaustive piece of scholarship examining its aspects of constitutional law, more precisely 
its conceptual system pertaining to the latter, has been written yet. The reason may be what Vörös, 
Imre has put as follows ‘there is no constitutional law independent of a certain branch of law’ (Vörös, 
1993b: 3). In light of this statement it may even be rather unfortunate to analyse the economic 
constitution from the point of view of constitutional law. Nevertheless, the same author argues further 
that each and every branch of law is in need of a certain ‘protective constitutional umbrella’ in order to 
be able to develop without harmfully overgrowing (Vörös, 1993b). Hence, the approach suggested by 
constitutional law may still be legitimate and important. 
vii Only some parts of constitutional law may be regarded as economic constitution (see Zacher, 1965: 
63-109, quoted by Mussler, 1998: 19). 
viii In spite of it Francesco Saverio Marini conveys the suggestion that it is worth separating the 
economic and the political constitution (Marini, 2000: 65; see Gygi, 1978: 23; Rhinow, 2000: 299). 
ix For an exhaustive discussion of the concept of constitutional bases for financial law as well as the 
definitions, from the point of view of constitutional law, for financial constitutional law and financial 
constitutionalism (see Földes, 2001: 35-37 and 1996: 58). 
x The third element of financial policy is currency policy, which creates links between internal and 
external financial systems in order to harmonise them, and sets exchange rates. As such, constitutions 
generally do not regulate currency policy (Losonczi and Magyar, 1995: 76, 350; Földes, 2001: 24). 
xi Gutmann et al. (1976: 107) adopt the latter conception. 
xii Cf. for instance with Chapter 10 of the GG or Title 3 Chapter 3 in the Swiss Federal Constitution 
(Reich, 2001: 1199-1201). 
xiii Imre Vörös (1993a: 246) asks a similar question. 
xiv BVerfGE 18, 315 (327), www.uni-konstanz.de (May 2003)  
xv Badura refers to the fact that the BVerfGE used this difference (see Zuck, 1975: 49). Thus, the 
argument that in the textile industry the taxation of replacement materials causes prejudice to the 
principle of a competition and concentration neutrality was confronted with the argument that this case 
was about an issue of economic policy (BVerfGE 12, 341, (347)). The ruling concerning brandy 
monopoly stated that the decision on the ways of taxation of brandy production (through prices, a 
special tax or by other means), and as to which possible ways of brandy taxation and production 
regulations should be preferred are all of economic policy nature, and therefore, belong to the area of 
freedom of legislation (BVerfGE 14, 105 (117-118), quoted by Zuck, 1975: 49-50). 
xvi See for example Case T-115/94 Opel Austria v Council [1997] ECR II-39. 
xvii It stated the ‘wirtshaftsrechtliche Neutralität’ for the first time in BVerfGE 4, 7 
xviii See federal law of 25.6.1990 (BGBl. II. 518). 
xix Entirely different approach is taken by Rupp, 1997: 129, 134; Badura, 1997: 409, quoted by 
Tettinger, 1999: 679-680. 
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xx See it among the elements of the economic constitition.  
xxi Alfred Müller-Armack called for the implementation of the second phase of market economy, in 
which phase he emphasised environmental protection and the improvement of social environment as 
early as at the end of the fifties (Dürr, 1986: 9). 
xxii The Hungarian ‘jogállam’ is translated in English as ‘rule of law’ though it utilises the concept and 
content elements of the German ‘Rechtsstaat’. 
xxiii An individual, having political rights and making responsible decisions, whose scope for economic 
action is taken away by the central government is inconceivable in the long run, just like an individual 
who can make independent economic decisions but is patronized by a political party, based on the 
principle of democratic centralism, operating as if it were a state (Schlecht, 1998: 17, 108). 
xxiv The system is flexible and open inasmuch as modifications and innovations are compatible with 
market economy and social fairness (Dürr, 1986: 9). Flexibility has been realised in practice since the 
opportunities provided by it has been taken by the consecutive governments (Falusné, 1996: 234). 
xxv The competition-oriented market economy should be saturated with social ethics so that it can 
deserve the adjective ’social’. In a pure, forlorn market economy the freedom of the individual is 
endangered by the excessive exploitation efforts of the economic power (cartels and monopolies) 
(Schlecht, 1998: 12, 106). 
xxvi The reason for this is that the market economy established and maintained according to ordoliberal 
principles automatically and directly generated social impacts. See the works of Eucken and the 
Freiburg school. 
xxvii On the various views on the economic constitution see e.g. Bogdandy, 2003; Gutmann et al., 1976; 
Basedow, 1992; Böhm, 1933; Sárközy, 1986; Jankovics-Kónya: op. cit. Itt is csak az olvasó 
figyelmébe ajánlottam az egész írást. Referencesben mintha már találkoztam volnba ezzel.  
xxviii National economy approach (Freiburg school), economic constitution in a broad sense. 
xxix Weiler improved Ipsen’s theory ten years later (Joerges, 1997: 5).  
xxx On the theory and practise of economic constitution in Hungarian see Drinóczi, 2007: 11-280. 
xxxi Hatje does not differentiate between economic and financial constitution. 
xxxii This is not changed by the exceptions from the competition-oriented regulations either, the 
provisions of the ECSC and the Common Agricultural Policy. These are the most typical examples of 
integration through intervention (Mussler: 1998: 190-191; European Court of Justice, 1991; 
Katrougalos, 2004: 19; Hatje, 2006: 592). 
xxxiii The economic constitution, mainly in East-Europe is not an empty expression, it constitutes the 
central theme of the theory of European constitutional law elaborated at national and pan-European 
level. 
xxxiv Market economy and its different indicatives (liberal, social, dirigist etc) refer to the conduct and 
economic policy of the state towards economy. The state and its indicatives (liberal, social, welfare) 
however, essentially point at the connections between state and society.  
xxxv The structure well reflects the characteristics of the change of the regime, since provisions of 
guarantee regarding proprietary rights appear at two different places (see Art. 9 (1) and Art. 13 of the 
Constitution; Holló and Balogh, 2000: 159). 
xxxvi The constitutional thesis declaring the equal rank of public and private property is not the 
concretising of social market economy but it is the essential guarantee of market economy (33/1993 
(05. 28) Const. Court Decision, ABH 1993. 247. 249-50.) Ez a bevett hivatkozás minden ABHnál!. 
Market economy drafted in the Constitution – by virtue of the effective constitutional text – is a market 
economy utilizing the advantages of planning as well (13/1990 (06. 18) Const. Court Decision, ABH 
1990). It must be noted that soon after the decision has been reached, the Act XL of 1990 on the 
modification of the Constitution defined market economy without this indicator. The provision entered 
into effect on 25 April 1990.  
xxxvii For the models see Bara and Szabó, 1996: 123-321. Thus market economy cannot be regarded 
as economic politics (Sári, 2001: 196). 
xxxviii It is unquestionable that the conception was debated even within the Convention, and several 
attempts had been needed before the term could get into the text. The term social market economy 
was not contained in the first draft despite the recommendation, made by the Working Group on 
‘Social Europe’, based on a consensus. The inclusion of the term was demanded by several groups of 
various political colours. The issue was raised on the plenary session on the 27-28 of February 2003, 
and the subsequent draft did contain the term, though the text was modified again and the term ‘highly 
competitive’ was included. See European Convention, 2003a; European Convention, 2003b); 
European Convention, 2003c; European Convention, 2003d. Teljesen biztos vagyok abban, hogy ezt 
is úgy kell hivatkozni,a hogyan tettem: Cf. CONV 528/03; CONV 574/1/03 REV p 1; CONV 724/1/03 
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REV; the draft of the 10th of June 2003, CONV 797/03. At eredeti tartalmazta ezt is: These are 
described by Joerges-Rödl, op. cit. p 10  
xxxix Joerges and Rödl regard social market economy as a constitutional principle. They refer to the fact 
that Müller-Armack has never perceived social market economy as an objective. He has spoken of 
model, formula of integration or style. Neither the German commentators take this term as an 
objective, but they refer to the ‘strategy of economic policy’ in order to attain the objective pursuant to 
the clause on social state (Joerges and Rödl, 2004: 19). On a different view see Europa website, n. d. 
ettıl senki sem fogja tudni, hogy hol keresse. On a different view see http://europa.eu.int (01 02 2005) 
SCADPlus, Constitution for Europe. The founding principles of the Union p. 2 
xl The Spanish constitution is like this, which sets forth in Art. 1 (1) that Spain is a democratic and 
social state of (the rule of) law, which advocates liberty, justice, equality, and political pluralism as the 
superior values of its legal order. It acknowledges the freedom to free enterprise within the framework 
of market economy in Art. 38.  
xli The sea, the coastline and the islands, the water, the air space, mineral wealth and other natural 
resources, the land, forests, flora and fauna and other parts of nature, immovable and assets of 
special cultural, historical, economic and other ecological importance, being the interest of the 
Republic of Croatia, specified by law enjoy the protection of the state. 
xlii The ownership and disposition of mines, quarries, archaeological sites, treasures, minerals, 
subsurface and superficial waters and subsurface resources and the ownership, utilisation and 
administration of lagoons and lakes, further, the general disposition over areas created by them are 
defined by law. 
xliii The land, inner waters, forests and parks are under the ownership of citizens; (the wealth of the 
earth, the inner waters, forests, parks and roads of national significance and historical, archaeological 
and cultural things can exclusively belong to the Republic of Lithuania); the Republic of Lithuania has 
exclusive title to the air space above it, to the continental shelf and to the economic zone of the Baltic 
Sea. 
xliv Everyone has the right to own, use, dispose of and bequeath his or her lawfully acquired 
possessions. 
xlv This is drafted in inter alia Art. 16 of the Belgian Constitution, Art. 32 of the Estonian Constitution, 
Art. 16 of the Constitution of Luxembourg, Art. 13 (2) of the Hungarian Constitution, Art. II-77 of the 
TCE.  
xlvi ‘Welfare of the state’ is drafted in Art. 105 of the Norwegian Constitution.  
xlvii Among others: Art. 73 of the Danish Constitution, Art. 42 of the Italian Constitution, Art. 13 (2) of 
the Hungarian Constitution, Art. II-77 of the TCE etc. 
xlviii For example Art. 33 of the Spanish Constitution, Art. 105 of the Norwegian Constitution, Art. 13 (2) 
of the Hungarian Constitution, Art. II-77 of the TCE, Art. 23 of the Lithuanian Constitution etc., see it in 
more detailed in Drinóczi, 2007: 175-177. 
xlix Dutch Constitution Art. 19 (3), Lithuanian Constitution Art. 48 (1), Slovenian Constitution Art. 49 (2), 
Spanish Constitution Art. 35 (1) (the latter includes also the choice of a career), Croatian Constitution 
Art. 54 (2), Slovak Constitution Art. 35 (1). 
l Estonian Constitution Art. 29. The free choice of the working place is included also in Art. 65 (1) of 
the Polish Constitution. 
li TCE Art. II-75 (1) assumes the freedom to engage in work; Austrian Constitution Art. 18, Polish 
Constitution Art. 65 (1). The right to exercise the right to work is drafted in the Constitution of 
Luxembourg Art. 11 (4). 
lii TCE Art. II-76, latter: Estonian Constitution Art. 31, Croatian Constitution Art. 49, Italian Constitution 
41 (1), Slovenian Constitution 74 (1), Portuguese Constitution Art. 61 (1), Spanish Constitution Art. 38, 
Slovak Constitution Art. 35 (1). 
liii New rulings: BGE 124 I 107 (113), BGE 123 I 201 (209), BGE 123 I 10 (15) Undertakings that limit 
competition may also benefit from the protection offered by the economic freedom, however the legal 
system may provide for important limitations (Biaggini, 2001: 782, Rhinow, 2000: 307). 
liv Portuguese Constitution Art. 58 (2), the preamble of the French Constitution Art. 5, the Spanish 
Constitution Art. 35 (1). 
lv See inter alia the Chapter 6 of the Czech Constitution, Art.s 91-92 of the Finnish Constitution, Art. 
227 of the Polish Constitution, Art. 105 of part IV of the Portugese Constitution, Art. 152 of the 
Slovenian Constitution, Art. 12 of chapter 9 of the Swedish Constitution.  
lvi Art. 115 (1) of the Estonian Constitution, Art. 84 (1) of the Finnish Constitution, Art. 79 (2) of the 
Greek Constitution, Art. 105 (1) of the Dutch Constitution, Art. 105 (1) of the Portugese Constitution, 
Art. 110 (1) of the GG Art. 148 (1) of Slovenian Constitution, Art. I-53 (1) of the TCE. 
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lvii Art. 115 (1) of the Estonian Constitution, Art. 83 (1) Finnish Constitution, Art. 79 (2) of the Greek 
Constitution, Art. 105 (1) of the Dutch Constitution, Art. 219 of the Polish Constitution, Art. 81 (1) of the 
Italian Constitution. 
lviii It has been used for a long time in spite of the fact that it has no legal basis in the EC Treaty; it is 
inserted into the TCE by Art. I-55 of the TCE. 
lix Art. 51, 51/B (1) of the Austrian Constitution, Art. 43 of the Danish Constitution, Art. 170 (1) of the 
Belgian Constitution, Art. 81 (1) of the Finnish Constitution, Art. 34of the French Constitution, Art. 104 
of the Dutch Constitution, Art. 217 of the Polish Constitution, Art. 99. § of the Constitution of 
Luxembourg, Art. 103. § of the Portugese Constitution, Art. 133 (1) of the Spanish Constitution, Art. 
147 of the Slovenian Constitution.  
lx See the latter in Art. 13 of the Austrian Constitution.  
lxi Art. 269 of EC Treaty, Art. I-54 TCE (see Arnull et al., 2000: 13). 
lxii Art. 10 of the Austrian Constitution, Art.s 104/A-109 of the GG. §. This is also true in the case of the 
Title V of part II of the Italian Constitution despite the fact that itis not federal state.  
lxiii The budgetary procedure would be seriously changed by Art. III-404 TCE: strenghtening the task of 
the reconciliaton commitee and the Commission.  
lxiv On the parliamentary budgetary law see Várnay, 1996: 190-195. Chapter II of the Austrian 
Constitution, Chapter of the Czech Constitution, Danish Constitution: procedure of the Folketing (Art. 
45-46), Art. 65, 115 of the Estonian Constitution, Art. 83 of the Finnish Constitution, Art. 47 of the 
French Constitution, Art. 75 of the Greek Constitution, Art. 222 of the Polish Constitution, Art. 130 of 
the Lithuanina Constitution. A preliminary draft budget is made by the Commission and its is placed 
before the Council and the European Parliament. These institutions can make modifications. Art. 272 
EC Treaty, Title VI, Chapter II, Section III of TCE.  
lxv Art. 271 EC Treaty, Art. III-406 TCE. Carrying forward of unspended appropriations to the next 
financial year is allowed in Italy, impossible in Greece and in Ireland, and restricted in a way or other in 
other states. See Jürgen von Hagen, op. cit. p. 52 
lxvi Prepare: 21 (2) of the Austrian Constitution, attaches reports or analysis to the appropriation 
account: Art. 79 (7) of the Greek Constitution, Art. 204 (1) of the Polish Constitution, Art. 105 (4) of the 
Constitution of Luxembourg.  
lxvii These unreasonable provisions of the act on legislation in force should be abolished, since they 
had practical significance just between the coming into force of the act and the development of the 
parliamentary system.  
lxviii Concerning immunity, the Constitutional Court expounded immunity from below an obligation or 
entitlement for an advantage is the consequence of being a member of the given social group, it may 
not be regarded as an obtained or inherited right. 1326/B/1990/4 Const. Court decision, ABH 1991, 
6/B/1993 Const Court decision, ABH 1993. 770. 771; 1464/B/1992 Const. Court decision, ABH 1993 
753. 754 
lxix 1467/B/1992 Const. Court decision ABH 1993, 753, 754, 12/1994 (III. 02) Const. Court decision, 
ABH 1994. 402, 403 
lxx 1117/B/1993. ABH 1995. 663, 672 
lxxi The principle of legal security, being formal, may not always provide a proper guarantee. 
lxxii 1117/B/1993. Const. Court decision, ABH 1995. 663. 674; 137/B/1991 Const. Court decision, ABH 
1992. 459 
lxxiii Art. 8, three, Title VII, Chapter 3 of the EC Treaty, Part III, Title VI, Chapter I, Section 1, Subsection 
6 of the TCE. See also the Protocol (18) on the Statute of the European System of Central Banks and 
of the European Central Bank (1992). 
lxxiv There are several provisions in the EC Treaty on the internal market. Part III, Title III, Chapter I of 
the TCE 
lxxv This applies particularly with regard to changes in tariff rates, the conclusion of tariff and trade 
agreements relating to trade in goods and services, and the commercial aspects of intellectual 
property, foreign direct investment, the achievement of uniformity in measures of liberalisation, export 
policy and measures to protect trade such as those to be taken in the event of dumping or subsidies. 
lxxvi Particularly in regard to changes in tariff rates, the conclusion of tariff and trade agreements, the 
achievement of uniformity in measures of liberalisation, export policy and measures to protect trade 
such as those to be taken in the event of dumping or subsidies (Art. 133 EC Treaty). 
lxxvii See the changes in more detailed in Bassanini and Tiberi, 2004; Horváth, 2005. 
lxxviii Common commercial policy, industrial policy, monetary policy and environmental policy also 
belong to it.  
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lxxix See the Czech Constitution Art.s 42 and 97-98, the Latvian Constitution Art.s 66, and 87-99, and 
the Hungarian Constitution. The Dutch Constitution contains relatively few such provisions (Art.s 76-78 
and 104-106). 
lxxx However, there were clear differences in some other areas (Bassanini and Tiberi, 2004: 180). Doc 
CONV 783/023. Quoted by: Bassanini – Tiberi (a cura di): op.cit. p. 180. 
lxxxi Art. III-179 (2) The Council, on a recommendation from the Commission, shall formulate a draft for 
the broad guidelines of the economic policies of the European Union, and shall report its findings to 
the European Council.  
lxxxii This requires the vote of at least 55 per cent of the other members of the Council, representing 
member states comprising at least 65 per cent of the population of the participating member states. 
Art. III-179 (4). The latest improvement touches upon the sources of law and is related to decision 
making. Detailed rules on the multilateral survaillance procedure may be established by a European 
law within the joint decision making procedure, and not within the cooperation process. Art. III-179 (5) 
(Bassanini and Tiberi, 2004: 181). 
lxxxiii Where the Commission finds that a difference between the provisions laid down by law, regulation 
or administrative action in member states is distorting the conditions of competition in the internal 
market and that the resultant distortion needs to be eliminated, it shall consult the member states 
concerned.  


