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1. Introduction 

In our previous annual state of the art paper of 04/05/06 we have explored the enshrinement 

of national identities of the individual European peoples in their respective constitutional 

integration clauses. Concentrating on the Central and Eastern European new Member States 

of the EU we have examined the ‘Europe articles’ and available constitutional court rulings to 

extract information on the identity of the authors.  

 

This year Team 4 focused on the European constitutional discourse concerning the 

implications of identity for European polity. The questions frequently asked in this context are 

the following:  where should future integration place the emphasis in the balance between 

the nation-states and the Union? Has sovereignty transcended the confines of the nation-

state? What is the European Union, and what should it become? Do democratic standards 

impose limits on the depth of integration? Do cultural differences within the European Union 

play a role with regard to the depth of integration, or to the capacity for enlargement? Various 

theories have crystallised out asserting a specific concept of identity and drawing normative 

conclusions therefrom regarding the future European polity. These theories in turn provide us 

with a framework of analysis when examining the ‘identity-profile’ of the prevailing European 

legal system. First, we considered the aspects of identity in relation to any given polity in 

general. Then we turned to a critical analysis of the various theories on the implications of 

identity for the European polity. Finally, we briefly mapped the identity politics of European 

integration classifying it under the terms of the existing theories. 

 

2. Premises: Functions of identity for polity in general 

What is the role of identity in any given polity? Why has identity been attributed such 

relevance for the design of political orders? When answering these questions we had to bear 

in mind the fact that although there has been a “rapid rise of the identity concept”2 the term 

identity is heavily disputed and, to say the least, “fuzzy”.3 As Kantner points out: “After 

decades of intense discussions about national, ethnic, and European identities, the concept 

of ‘collective identity’ seems to have lost all clear-cut analytical contours.”4 For these reasons 

we attempted to overcome the problems of definition by presenting identity in functional  

                                                 
2 Peter A. Kraus, Cultural Pluralism and European Polity-Building: Neither Westphalia nor 

Cosmopolis, JCMS, 41 (2003a), 666. 
3 Claudio Luzatti, Matters of Identity, Ratio Iuris 18 (2005), 107. 
4 Kantner citing Lutz Niethammer, ‘Kollektive Identität’: Heimliche Quellen einer unheimlichen 
Konjunktur, in: Cathleen Kantner, Collective Identity as Shared Ethical Self-Understanding – 
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terms: as the pre-condition and means of societal self-constitution, as an inclusive and 

exclusive force and finally, as a source of individual and collective motivation. 

 

We found, that some form of a collective identity is the starting point for the formation of any 

given community.5 Identity is a community shaping force and program, offering values, goals 

and ideals to a specific group.6 It is a product of collective self-reflection, the expression of 

the common consciousness of the community it underlies. Identity is thus a means of 

constructing and re-constructing7  a community. 

  

Identity also has an inclusive and exclusive function.8 It is a relational term, showing us who 

we are, in relation to others. The inclusive facet of identity induces group formation based on 

some assumed homogeneity as well as ‘recruitment’ by way of socialization. The perceived 

commonality in the individual identities is the tie that binds together the members of the 

community.9 It strengthens the feeling of togetherness of the members by building inner-

group solidarity, drawing a sharp line between them and strange groups. Identity thus 

sustains the polity by forging solidarity amongst its members, facilitating political processes 

and also by providing a common destiny for the community in question.10 

 

Identity not only offers community values and goals but encourages members to live a life in 

accordance with these values and live a life for the achievement of these goals. With other 

words, identity is not merely “the result of actions, but much rather an incentive for action of 

                                                                                                                                                         
The Case of the Emerging European Identity, European Journal of Social Theory, 9 (2006), 501, 
506. 
5 Philip Allott, Epilogue. Europe and the dream of reason, in: Weiler/Wind (eds.), European 
Constitutionalism Beyond the State, Cambridge University Press (2003), 202, 203. 
6 Bernhard Giesen, Schmuel Noah Eisenstadt, The Construction of Collective Identity, 
European Journal of Sociology 26 (1995), 72, 102. 
7 Gerard Delanty, Die Transformation nationaler Identität und die kulturelle Ambivalenz 
europäischer Identität. Demokratische Identifikation in einem postnationalen Europa, cf.: 
Donig/Meyer/Winkler (eds.), Europäische Identitäten – Eine europäische Identität? (2005), 16. 
8 Armin von Bogdandy, Europäische Verfassung und europäische Identität, in: 
Schuppert/Pernice/Haltern (eds.), Europawissenschaft (2005), 331, 339; Florian Pichler, 
Affection to and Exploitation of Europe. European Identity in the EU (2005), 11. 
9 See further: Armin von Bogdandy, The European Constitution and European Identity: Text 
and Subtext of the Treaty Establishing a Constitution for Europe, 3 Int'l J. Const. L. (2005), 295, 
297-298. 
10 Kantner, op. cit., 506. 
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its own, which at the same time shall be determinate of the individual’s identity.”11 

Consequently, identity serves as a motivation and at the same time it becomes the result of 

individual or collective action.  

 

 

3. Identity and the European polity  

At this point the question arises: do we need a European identity? There seems to be no 

clear scientific answer to this question, however various authors contend that a shared 

identity could possibly further the stability of the European polity. 12  Identification with Europe 

could foster trans-boundary solidarity amongst citizens of the Member States accepting that 

they belong to the same polity, breeding faith toward the polity and providing the consensus 

necessary for the efficient functioning thereof. But is the construction of a European identity a 

euro-enthusiast illusion, or is it a real possibility? And if so, what should the prospective 

European polity look like? To answer these questions we examined the main theories on the 

issue of European identity and polity-building. 

 

 

4. Theories 

Premised on the notion of democratic rule13 and based on specific concepts of identity, the 

theories outlined briefly in the following describe three different blueprints for constructing the 

future European polity. These theories shall be presented in ideal type way focusing on the 

common tendencies of each, and overlooking nuanced differences certainly present within 

the theories themselves. 

 

                                                 
11 Karl Hauser, Identitätspsychologie, cf. Andreas Greis, Identität,Authentizität und 
Verantwortung. Die ethischen Herausforderungen der Kommunikation im Internet (2001), 236. 
12 Armin von Bogdandy, Europäische Identität und europäische Verfassung, 
http://www.planck.de/bilderBerichteDokumente/dokumentation/jahrbuch/2004/voelkerrech
t/forschungsSchwerpunkt/pdf.pdf., 1., (27. 03. 2007.), see further: Matthias Kumm, To be a 

European Citizen: Constitutional Patriotism and the Treaty Establishing a Constitution for 
Europe, in: Eriksen/Fossum/Kumm/Menéndez (eds.), The European Constitution: The Rubicon 
Crossed? ARENA Report, No. 3/05, Oslo (2005), 1. 
13 „[L]iberal democracy has become the norm throughout Europe and overt autocracy 

persists only in countries with markedly different cultures and social structures,” Philippe C. 
Schmitter, Alexander H. Treschel, The Future of Democracy in Europe - Trends, Analyses and 

Reforms, A Green-Paper for the Council of Europe, 
http://www.coe.int/t/e/integrated_projects/democracy/05_Key_texts/Green_Paper/D_Word
%20Version.asp 
#TopOfPage (27.03.2007.),15.. 
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4.1. Communitarism ― ‘spill-back’ to intergovernmetalism 

Communitarists (occasionally also referred to as westphalians)14 see democracies as deeply 

embedded in culture. Common culture, and most importantly a common language as well as 

further elements of a shared identity that “binds the people together (…) spiritually, socially 

and politically”15 are indispensable for the formation as well as the functioning of a public 

sphere where responsible democratic debate can take place.16 Without a viable public 

sphere facilitating democratic debate or “will formation” there can be no democracy.17 

Correspondingly there is no demos formed in lack of the democratic politicizing forces 

necessary to establish a viable political community.18 Communtarism stipulates a demos 

which is not only a political community but a community of common national culture19 - an 

“ethno-cultural, organic and static [group], characterised by a certain degree of 

homogeneity.”20 It follows from the above that according to communitarism neither a demos, 

nor democracy is conceivable beyond the framework of the nation-state. Thus, there is no 

hope of the democratization of the European Union, a construct multicultural by definition; 

and there can be no European demos because of the “‘weakly developed collective identity’ 

of the Union citizens”.21 For these reasons integration that transfers sensitive political 

decisions to a trans-national level, such as the European Union results in the weakening of 

national democracy by disempowering the sovereign people22 and the parallel empowerment 

of an undemocratic, illegitimate form of power. In this reading European integration should 

retreat to the ambit of ‘sovereignty-safe’ intergovernmental forms of cooperation to overcome 

its ‘structurally determined democracy deficit’.23 

 

                                                 
14 Kraus (2003a), 665, 668. 
15 Passage of the Maastricht judgement of the Bundesverfassungsgericht of 1993 (BverfGE 
89,155) as cited by Michiel Brand, Affirming and Refining European Constitutionalism: Towards 
the Establishment of the First Constitution for the European Union, EUI Working Paper LAW No. 
2004/02, 7. 
16 Peter A. Kraus, Between Mill and Hallstein. Cultural diversity as a challenge to European 
integration (prepared for the Francqui Prize Conference, "Cultural diversity versus economic 
solidarity", Brussels, 28 February-1 March 2003), Revised version (2003b), 4-5.  
17 Brand referring to Dieter Grimm: Does Europe need a Constitution?, in: Brand, op. cit., 8.  
18 “A constitution without demos would lack its fundamental element, that is, its subjects. This 
element cannot easily be constructed or produced - assuming it might be desirable - partly 

on account of the lack of a European public space.” Gianluigi Palombella, Whose Europe? 
After the Constitution: A Goal-Based Citizenship, 3 Intl’ J. of Const. L. (2005) 357, 358. 
19 With MacCormick´s words a „politico-cultural community“, Neil MacCormick, Liberalism, 
Nationalism and the Post-Sovereign State, Political Studies 44 (1996), 553, 562. 
20 Brand, op. cit., 7. 
21 Brand citing Dieter Grimm, ibid., 8. 
22 For a critical account see: Palombella, op. cit., 365; and Dora Kostakopoulou, Floating 
Sovereignty: A Pathology or a Necessary Means of State Evolution?, Oxford Journal of Legal 
Studies 22 (2002), 135. 
23 Brand citing Dieter Grimm, in: Brand, op. cit.,  9. 
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Critics point out that nation-states are culturally by far not as homogenous as communitarists 

allege them to be.24 Although historically nation-states have tended to homogenise their 

population along the lines of some assumed national culture,25 the multicultural societies of 

today characterized by multiple identities negate the presumption of culturally uniform nation-

states in Europe. However, communitarism not only conflates nation and culture, but also 

nation and democracy.26 Due to the historical circumstance that modern democracy was first 

established within the confines of the nation-state, some are tempted to draw the conclusion 

that democracy may only be achieved within the auspices of the nation.27  

 

4.2. Pluralism ― the road to federalism 

The theory of pluralism offers a more nuanced approach to the democratic constitution of 

multicultural societies. Pluralism also attributes an important role to culture however, as 

opposed to communitarism it contends that identity should not be perceived as a monolithic 

phenomenon. Although cultural conditions do have an impact on political attachment, cultural 

and political identity may be reasonably separated. As a starting point the democratic order 

must recognize all, national, sub-national and other forms of cultural identity as well as their 

manifestations within a polity of equal citizens.  The institutional recognition of cultural 

communities is to form the basis of a federal-type polity where subsidiarity28 operates as the 

legal puffer of cultural conflict and as a constitutional principle indicating the boundaries of 

self-determination and the adequate level of political decision-making. It is the political 

identity, the shared political culture of the culturally diverse groups and their members that is 

to bind them together in one and the same polity.29 In its radical form pluralism advocates 

consociationalism offering institutional recognition to all identifiable groups within a given 

polity.30 In the case of the European Union, pluralism offers a federal vision for the 

accommodation of a multicultural society of “structural minorities”,31 where the nation is but 

one of the cultural communities among others. Pluralism believes in the co-existence of 

                                                 
24 Kraus (2003a), 665, 669, 670. 
25 Ibid., 671. See also: MacCormick, (1996), 553-554. 
26 Kraus (2003a), 672. 
27 On the “artificiality” of the nation state and its consequences see: Jürgen Habermas, Why 

Europe needs a Constitution, New Left Review 11 (2005), 5, 16. 
28 Neil MacCormick, Democracy, Subsidiarity and Citizenship in the ‘European 
Commonwealth’, Law and Philosophy 16 (1997), 331, 354 et seq. 
29 For the vision of a ‘civic demos’ of a ‘European commonwealth’, see: MacCormick (1997), 
341. 
30 See for example: Heidrun Abromeit, Contours of a European Federation, Regional and 

Federal Studies, 12 (2001), 1-20; Joseph H. H. Weiler, European Democracy and its Critics: 
Polity and System, in: Joseph H. H. Weiler, The Constitution of Europe, Cambridge University 
Press (1999), 264, 279-282. 
31 Habermas (2005), 23. 
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multiple identities where a possible ‘thin’ European identity fits well with national and other 

identities: “this shared identity, this single European demos, by no means precludes the 

existence of a plurality of diverse European peoples on which it is based.”32 In this sense the 

EU should be open to enlargement toward further European states respecting and 

accommodating cultural diversity within the framework of a common polity. Pluralism pays 

tribute to the notions of post-national and multicultural citizenship. The former is based on the 

observation of “the disruption of the affinity between national community and rights 

enjoyment, and the extension of civic participation beyond the bounds of national spaces”  

such as those provided for by union citizenship or the status of long-term resident migrants in 

Europe. The term multicultural citizenship33 describes a citizenship of multiple ties, where a 

shared belonging within a given polity is complemented by institutionalized forms of cultural 

affiliations.34 

 

Although pluralism offers a general theory proposing a federal-type polity for the EU which 

more or less coincides with its current structures and tendencies, it fails to give concrete 

suggestions as to the precise coordinates of the identity-groups to be recognized, or to what 

the institutionalized forms of group-recognition would exactly look like. The issue of definition 

which must precede group-recognition within the polity poses difficult questions, problems 

that are very similar to those experienced by multicultural states. Furthermore, any definition 

of factors relevant for the recognition of any entity as a constituent group eligible for 

institutional recognition would but discriminate against groups not fulfilling the requirements 

laid down and at the same time it would produce a static system of cultural policy cementing 

institutionalized cultural communities for the future.35  

 

4.3. Cosmopolitanism36 ― a principled federation of peace 

Cosmopolitans37 share the pluralist view of multiple identities and stipulate that political and 

cultural identities must be strictly separated. A polity composed of various states may be 

                                                 
32 Brand op. cit., 11. See further: “A person can belong to several demoi, or to several unions, 
but must do so in accordance with a principle (to be defined) of addition.” Palombella, op. 
cit., 369-370. 
33 Jürgen Habermas, Intolerance and Discrimination, 1 Intl´l J. Const. L. (2003), 2, 9. 
34 Dora Kostakopoulou, Thick, Thin and Thinner Patriotisms: Is This All There Is?, Oxford Journal of 
Legal Studies 26 (2006) 73, 84, 85. 
35 An opposite view is put forward by Kraus; Kraus (2003b), 21. 
36 For the sake of completeness, it must be pointed out that the variety of cosmopolitan 
theories range from those advocating the association of states (see: Eleftheriadis, below.) to 

those proscribing the establishment of a world state, “a world legal order to replace that 
made by nations” described by Palombella op. cit., 372. 
37 For a general account of cosmopolitanism and its application to the European Union, see: 
Pavlos Eleftheriadis, Cosmopolitan Law, European Law Journal, 9 (2003), 241-263. 
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based on sterile, ‘thin’ political identity of shared general principles.38 Cosmopolitanism offers 

an alternative to communitarist intergovernmentalism and pluralist federalism: the ‘principled 

federation of peace.’ “Cosmopolitan law is part of a system of principles that require that 

states are republican, that they are joined in a federation of peace and that they respect the 

rights of each other’s citizens through the right of hospitality.”39 With other words the states 

cooperating under ius cosmopoliticum must have a representative political order respecting 

the separation of powers, they shall mutually recognize the freedom and security of the other 

states and finally, they shall guarantee respect for the rights of each other’s citizens within  

their own territory.40 This ‘principled federalism’ does not create a world state, indeed, 

independence and sovereignty of the states are to be retained. Instead, the states enter into 

an agreement, a cosmopolitan constitution beyond traditional international law fixing the 

principles of association and establishing common institutions. According to cosmopolitanism 

the European Union “can be a principled federation of peace under which the members 

resolve their differences according to political institutions (…) as well as judicial procedures 

whenever that is necessary (…). They undertake to each other to be good democracies and 

to respect the rights of their own citizens. Member states also undertake to recognize 

extensive rights to the citizens of the other members”41 guaranteeing union citizens non-

discrimination as well as fundamental rights under the scope of EU law. European integration 

would leave democratic regimes of the member states intact intruding upon their 

constitutional systems only with respect to the ‘common law’ of shared principles which are 

to be accorded supremacy within each domestic legal order. Hence, the cosmopolitan 

association of the member states not only leads to economic prosperity and secures peace, 

but at the same time it guarantees justice and self-determination for its member states. This 

way “the Union may be able to become more democratic and more just, without becoming a 

democracy or a state.”42 Cultural aspects of European enlargement would be a non-issue, as 

the agreement on shared political values would suffice for cooperation. The concept of the 

so-called trans-national citizenship suits cosmopolitanism best, where “international 

migration and the ensuing interactions between receiving and sending countries result in the 

creation of mobile societies beyond the borders of territorial states without dissolving these 

borders,” however, as a consequence of the operation of such a citizenship the “external 

boundaries would become more relaxed.”43 

 
                                                 
38 Ibid., 261. 
39 Ibid., 256. 
40 Ibid., 244. 
41 Ibid., 259. 
42 Ibid., 260. 
43 Kostakopoulou (2006), 85, 86. 
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Cosmopolitanism has been criticized on the basis that it overlooks the relevance of cultural 

pluralism and cultural identity for the formation of political identity.44 Its neutral stance toward 

culture may even lead to a tacit support for dominant cultures ‘oppressing’ groups in the 

minority position by denying institutional forms of recognition for the latter. Cultural groups 

finding themselves in a minority position shall in turn be reluctant to accord loyalty to a polity 

ignorant towards their interests.45 Within the European Union this would mean that all issues 

concerning the position of cultural groups would be left to the member states to determine 

turning a deaf ear on minority claims. 

 

In the next step we used the above theories as a framework for analyzing and classifying the 

existing ‘identity politics’46 of the EU. 

 

 

5. Analyses of the identity-politics of the EU 

DELGADO-MOREIRA argues that since Maastricht “the European Union has been trying to 

sponsor a coming age of European Identity awareness across national borders. In doing so, 

EU administration intends to square the circle of European Union as the super nation-state of 

the nation states of Europe.”47 But is the EU necessarily building a polity fashioned after the 

nation states, or is it considering further options? What concept of identity underlies the 

European identity-project? 

 

To answer the above questions we examined the legal framework mirroring the so-called 

‘identity-politics’ of the European Union. The assessment only covers selected areas of 

primary law and related principles established in the case-law of the European Court of 

Justice. In the course of the analysis we attempted to classify the individual identity-policies 

in accordance with the framework provided by the theories described above, with the 

intention of discovering which theory is most characteristic of European identity-politics and 

which type of polity the EU is pursuing. 

 

                                                 
44 Ibid., 77-78. 
45 Kraus (2003a), 670. 
46 Armin von Bogdandy, The European Constitution and European Identity: Potentials and 

Dangers of the IGC's Treaty Establishing a Constitution for Europe, Jean Monnet Working 
Paper 5/04 (2004), 3. 
47 Juan M. Delgado-Moreira, European Politics of Citizenship, Qualitative Report, 
(http://www.nova.edu/ssss/QR/QR3-3/delgado.html), Vol. 3., No. 3 (1997), 1. 
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5.1. The motto and telos of the EU 

The motto of the European Union incorporated into the Treaty Establishing a Constitution for 

Europe (constitutional treaty) ‘united in diversity’ reveals an explicitly pluralist concept of 

integration. Although the constitutional treaty has not yet come into force, and indeed may 

altogether fail to do so, we argue that in its basic structures and values it does represent the 

current consensus on the future of European integration. From this perspective it seems very  

telling that the motto ‘united in diversity’ is shared by various multicultural states striving to 

accommodate respect for difference in a common political framework.48 ‘United in diversity’ is 

a manifestation of respect for all articulations of diversity within the Union, be it of national,  

sub-national or other character. At the same time it seeks to bridge differences by forging 

political unity. In this sense, the motto of the EU foresees a pluralist form of integration and 

consequently implies a federal type polity. 

 

“In the most fundamental statement of its political aspiration, indeed of its very telos, 

articulated in the first line of the Preamble of the Treaty of Rome, the gathering nations of 

Europe ‘Determined to lay the foundations of an ever closer union among the peoples of 

Europe’”49 writes WEILER. The telos of European integration expressly negates procuring the 

fusion of the diverse peoples of Europe to one European people but stipulates their future 

existence in an ever closer union. This proviso in itself would not exclude building a 

European state of diverse peoples, however, as WEILER goes on to state, Article 2 EC 

determining the tasks of the Community requires construing stronger ties between the 

Member States themselves. Consequently, Member States are to be retained, thus, the goal 

of integration is “not one people, then, nor one state, federal or otherwise.”50 A further 

guarantee of the Member States is enshrined in Article 6 paragraph 3 EU according to which 

the Union shall respect the national identity of its Member States. This paragraph secures 

respect for Member States’ political orders and institutions, stipulating the so-called 

Wesensgehaltsgarantie.51 The consistent preservation of the Members States within the 

                                                 
48 Papua New Guinea, South Africa, Indonesia, see: 
http://encycl.opentopia.com/term/List_of_state_mottos; Gabriel Toggenburg, “United in 

diversity”: Some thoughts on the new motto of the enlarged Union, II Mercator International 
Symposium: Europe 2004: A new framework for all languages? 27-28th of February 2004, 
Tarragona, 5.  
49 Joseph H. H. Weiler, In Defense of the Status-Quo: Europe’s Constitutional Sonderweg, in: 
Weiler/Wind, op. cit., 1, 10., referring to the first recital of the Preamble of the Treaty 
Establishing the European Community, (italics by me). 
50 Ibid., 10. 
51 Gabriel Toggenburg, Cultural Diversity at the Background of the European Debate on 
Values – An Introduction, in: Palermo/Toggenburg (eds.), European Constitutional Values and 
Cultural Diversity, Eurac Research (2003), 9, 22. 
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European polity refers to a cosmopolitan view of integration: a cooperation of states in a 

principled federation. 

 

 

5.2. The system of competences and institutional structures in the EU 

“In the EU competence system, political, legal and institutional dynamics interact aiming to 

produce an overall balance between national and Community interests.”52 The system of 

community and union competences displays typically federal traits. The principle of limited 

legislative power of the European legislator, the enumeration of European competences53 as 

well as the categories of Community competences linked with the principles of supremacy 

and pre-emption strongly resemble the order of competences in federal settings. But the 

most revealing feature of the federal order of the Union is the explicit reference to the 

principle of subsidiarity.54 While subsidiarity plays an important role in preserving diversity, 

coupled with the principle of loyalty55 it may also foster harmonisation or unification in matters 

of common political interest.56 Although the current system of subsidiarity reduces the 

operation of the principle to the relation of European and Member State competences57 it is 

highly indicative of pluralist considerations. Community legislative procedures show pluralist 

tendencies due to the predominance of qualified majority voting, however the structure of the 

institutions participating in the European legislation expressly privilege the Member States.58 

Votes, seats or offices are allocated between Member States, without taking any further, sub-

national or trans-national group into consideration. These characteristics imply a 

cosmopolitan understanding of integration. 

 

                                                 
52 Anna Vergés Bausili, Rethinking the Methods of Dividing and Exercising Powers in the EU: 
Reforming Subsidiarity and National Parliaments, Jean Monnet Working Paper 9/02, 2. 
53 Article 3 EC and Articles 11 and 29 EU respectively. 
54 Twelfth recital of the Preamble of the Treaty Establishing a European Union as well as Article 
2 paragraph 3 EC and Article 5 paragraph 2 EC. 
55 Article 10 EC; however a principle of loyalty operates also under the third pillar as the ECJ 

pointed out in Case C-105/03, Pupino, 2005 ECR I-0000, paragraphs 39-42. 
56 Kraus (2003a), 681. 
57 Protocol No. 30 on the application of subsidiarity and proportionality makes no mention of 
regional or other sub-national entities. In contrast Article 2 of the new protocol attached to 
the constitutional treaty stipulates taking into account the regional and local dimension of 
envisaged legislative actions. For criticism of the reduced scope of subsidiarity see: Kraus 

(2003a), 678-681. 
58 Article 190 EC (European Parliament), Article 205 EC (Council of Ministers), Article 213 EC 
(European Commission). 
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5.3. Union citizenship59 

WEILER points out that “if, indeed, the traditional, classical vocabulary of citizenship is the 

vocabulary of the state, the nation and peoplehood, its very introduction into the discourse of 

European integration is problematic for it conflicts with”60 the telos of European integration, 

the ever closer union among the peoples of Europe. However, WEILER shows, that the 

traditional understanding of “national membership”, state and sovereignty have shifted to 

allow for a new concept of citizenship beyond the state. At the same time “European 

citizenship emphatically does not mean what it has come to mean in all federal states: a 

‘communitarization’ of the actual grant of citizenship or even a harmonization of Member 

State conditions for such a grant. The exclusive gate-keepers remain the Member States.”61 

Bound to Member State definitions of the prerequisites of citizenship, union citizenship 

becomes the shared European status of Member State citizens opening for them not only the 

realms of entitlements granted by directly effective European law but also certain rights 

under Member State legislation. Article 17 EC stipulates that the “citizenship of the Union 

shall complement and not replace national citizenship.” Thus, Union citizenship and the 

rights attached to it conform with both the pluralist as well as the cosmopolitan concept of a 

federal polity where union citizenship fits well with its national counterparts, establishing a 

European political community of culturally diverse constituents.  

 

5.4. Human rights in the European Union 

In its case-law the European Court of Justice has elaborated sui generis regime of human 

rights, ‘inspired’ both by constitutional traditions common to the Member States and the 

jurisprudence of the European Court of Human Rights without being identical with these. 

Codified in Article 6 paragraph 2 EU the European human rights regime and its judicially 

developed catalogue of fundamental rights, and finally the “constitutionalisation of the 

Charter of Fundamental Rights of the European Union [constitute] an important step in the 

process of institutionalising a framework of cosmopolitan order.”62 By extending the force of a 

‘universal ethics’ of human rights on the dealings of states with not only aliens but their own 

citizens paired with a European mechanism of human rights enforcement the European 

Union has incorporated a “common law of political justice” into the constitutional structures of 

                                                 
59 Articles 17 through 22 EC. 
60 Joseph H. H. Weiler, To be a European Citizen: Eros and Civilization, in: Weiler, op. cit., 324, 

327. 
61 Ibid., 326. 
62 Erik Oddvar Eriksen, Towards a Cosmopolitan EU? Arena Working Paper No. 9, February 
2005, 1. 



 

State of the Art paper WP II / III Theories: Team 2  

 

EU – CONSENT is supported by the European Union’s 6th Framework Programme  

12

its Member States.63 This system of fundamental rights forms one of the basic features of the 

European federal polity, where Member States secure a hospitable treatment of aliens within 

their own jurisdiction. Hence, the European human rights regime reveals genuine 

cosmopolitan tendencies of integration. 

 

6. Conclusion 

Political theory has yielded various models for future European integration based on specific 

concepts of collective identity and their consequences for a trans-national political order. 

Applying these models as a framework of analysis to the identity-politics of the European 

Union manifested in its primary law, it becomes clear that European integration combines the 

federal concepts of both pluralism and cosmopolitanism. This dualistic concept of integration 

finds its expression in the combination of supranational and intergovernmental features of the 

EU. Pluralistic traits could lead us to the conclusion that the EU is encoded for realizing the 

polity blueprint stipulating the highest form of integration. As pluralism regards the nation to 

be but only one of the many institutionally recognized groups within a multicultural polity of 

several levels of political decision-making, a process of denationalization, a possible future 

degradation of the nation-state would seem inevitable. However, prevailing institutional 

structures and respective voting rights bound to treaty amendment cement the prime position 

of the Member States, indicating cosmopolitan considerations and rendering the EU to foster 

a federal type polity characterized by the leading role of the nation-states. 

 

                                                 
63 Eleftheriadis, op. cit., 252, 254. See further: Joseph H. H. Weiler, Fundamental Rights and 
Fundamental Boundaries: On the Conflict of Standards and Values in the Protection of 
Human Rights in the European Legal Space, Weiler, op. cit., 102, 119 et seq. 


