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Team 11: 
Charter of Fundamental Rights:  

human and ethic dimension of EU integration 

Description of Work  

 

Circumstances: failure of the referenda; no ratification of the Constitution; enlargement 

completed and ongoing (Romania, Bulgaria; also Turkey and Croatia); all 25 Member States 

plus the 4 candidates are parties to the ECHR thereby bound by its provisions.  

 

The purpose: based on the analysis of the level and the kind of support to the Charter by 

different actors, the team will try to establish, which one of the possible scenarios (regarding 

the Charter) of the future development of the EU appears to be followed at different levels, by 

different actors within the EU of 25 or to identify a new possible scenario. The team will also 

try to elaborate on and assess the consequences and implications of such a grounded 

scenario for the ‘internal’ and ‘external’ human and ethic dimensions of EU integration. 

 

From a legal perspective the Charter raises interesting questions as to its legal status and its 

significance for the protection of fundamental rights hitherto protected by the European Court 

of Justice as a part of the general principles of European Community law and as to the 

substantial question of whether the rights protection laid down in the Charter is adequate 

from a legal point of view (which may be an entirely different issue than its support among 

political actors since the purpose of bills of rights is precisely to override the opinion of the 

political majority). 
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Questions:  

1st – general: To what extent is the Charter of Fundamental Rights supported (and the 

values enshrined in the document) by different actors, at different levels of governance? 

2nd – why: What are the reasons of their support/opposition to the Charter (rights and 

principles) and its values? 

3 rd – contextual:  What is the relationship/interaction between the Charter and the European 

Court of Human Rights (the system/regime established by the Convention for the Protection 

of Human Rights and Fundamental Freedoms), in search of the most effective protective 

mechanism for human rights in the EU? 

4th – what for: What are the consequences of the (quantity and quality of) support by 

different actors at different levels of governance for the role of the Charter within ‘internal’ 

and ‘external’ human and ethic dimensions of EU integration? 

 

Justification: 

What is the relationship between the failure of ratification of the Constitutional Treaty (CT) 

and enlargement and, important, how does the Charter fit into the picture? The Charter has 

been seen as an attempt to infuse the EU with a ‘political soul’ and can in this sense be said 

to reflect the strain that the EU has come under as a consequence of its legal transformation 

during the 1960-ies and 70-ies. The EU seeks its genesis as an organization established 

within the domain of public international law but has undergone an exodus into a 

constitutional legal order with a considerable amount of (state) power exercised directly over 

states and citizens alike. This is the general legal background of the issue of rights protection 

in the EU in general and the Charter in particular. It is true that the Charter in one sense went 

down with the CT (where it was the second part of the treaty) but it is also an independent 

(legal) instrument that has already been adopted, although non-binding in the legal sense. Is 

this to be understood as a rejection of the notion of rights-protection in the EU (presumably 

on the grounds that such protection corresponds to the Member States rather than the EU) 

or as an incidental side-effect of a general scepticism towards ‘Brussels’. 

 

Methodology and operationalisation: 

To analyse public discourses (speeches, documents, programmes, opinions, papers, memos 

etc.) with respect to the Charter and its future (in terms of the possible scenarios: 1. the 

Charter shall be included into the Treaties, or the Charter shall be added to the Treaty on 
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European Union; 2. the Charter shall serve as a mechanism of human rights protection, 

according to the Article 6 of the Treaty on European Union). 

 

The analysis is to be carried out at different levels: 

1. within the EU – institutions (the Commission, the Courts (ECJ and CFI), the European 

Parliament, the (European) Council) 

2. within individual member states: What is the view of a) political elites (the Government, 

the Parliament, and Judiciary) and b) the civil society (NGOs, interest groups, scholars, 

etc.) of the Charter? 

3. at the transnational level: attitudes towards the Charter by transnational actors (other 

international organizations (e.g. Council of Europe, United Nations, Organisation on 

Security and Cooperation in Europe etc.) and institutions, NGOs, (in particular human 

rights groups), interest groups, movements etc.. 

 

At each level, the purpose is to establish whether there is active support, passive support (in 

principle, but no action has been taken with a view to promoting the Charter), lack of interest, 

lack of support, objection to any of the three possible scenarios on the future of the Charter. 

At the same time the grounding (motivation, reasons, interest, values, identity etc.) of the 

support is to be established. 

 

Analysis is to pay attention to individual issue-areas covered by the Charter – in addition to 

analysis of the support to the Charter as a whole, attention will be paid to individual concepts, 

values, principles and rights in the Charter itself. In particular, additional information on 

support to individual parts of the Charter will be sought (e.g. with regards to dignity, 

freedoms, equality, solidarity, citizens’ rights and justice). 

 

The team will try and establish a set of causal and constitutive relationships (hypotheses) 

that could explain and understand better the level, the kind and the scope of support to the 

Charter by different actors. Only with such a support explored the realistic meaning of the 

Charter within the EU (in terms of collective identity, legitimacy, human security and 

development of EU citizens/people in Europe) and outside the EU (in terms of the identity 

and legitimacy of the EU within the international community/society/legal order) could be 

established. 
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The team will observe some deeper meta-theory concerns as well. Since its members are 

coming either from law or from political sciences the overall field we aim to contribute to is 

the politics of international and European law. In such a perspective it is possible to translate 

the concepts we applied above (e.g., collective identity, legitimacy, development of EU 

citizens/people in Europe) also into a legal domain. There these issues largely turn on the 

question of whether the EU should be considered as a constitutional legal order that is 

independent from the Member States or whether it is (still) an international organization 

regulated by public international law. 

 

The most important methodological limits are: a primarily focus on the declaratory level 

(discourses as indicators of the level of support to the Charter), and a secondary abduction 

to the most likely reasons (if the reasons for the support are not given within the discourses 

explored, a further empirical and/or theoretical analysis of the social relations constitutive of 

actors concerned and social relations they are embedded in are to be sought for). There is 

also a practical obstacle in how far such an analysis could be carried on e.g. in each EU 

member-state. 

 

Methods that should be used (a list is indicative and not exhaustive): 

- theoretical elaboration, interdisciplinary contextualization and hypothesis formation 

- legal interpretation and analysis 

- political discourse analysis: comparative analysis of 25 cases (member-states), of 

institutions, of relevant transnational actors 

- written and oral interviews (with individual actors) – including by contributions to the EU 

25 Watch (question about the content and the future of the Charter has been already 

proposed to be included) 
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Working plan and deliverables: 

 

1. initial workshop – to set up a detailed research plan and division of work; three main 

goals (one day):  

a) to present the legal aspects of the Charter;  

b) to set up a common methodology for comparative analysis, with a view to establishing the 

level of support to the Charter itself, and the norms enshrined in the Charter;  

c) to divide all aspect of the work; 

 

2. research: data collection, analysis, preparation of papers; 

 
3. working meeting at the end of 2007, or in the early 2008 (possibly at the occasion of a 

Consent assembly, or at another occasion):  to resolve methodological issues, and any other 

problems encountered during the research; 

 
4. the second workshop – to analyse, in panels, individual contributions, with a view to 

establish criteria for identification of any of the three possible scenarios on the future of EU 

integration process regarding the Charter of Fundamental Rights (or to identify a now 

scenario – including a mix of initial scenarios) (end of 2008; place to be determined); 

 

5. finalisation of papers based on the results of the second workshop; 

 
 
6. dissemination of results 

 

7. discussion about the future co-operation: monitoring of support to the Charter (values 

and norms enshrined in the document) within the actors included in research, and possible 

additional actors (particularly at the level of states – e.g. in new member states, and in 

candidate countries). 
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Workpackage V  

Democracy, Legitimacy and Identities: Citizens and the Construction of Europe 
Workpackage leader: Maria Karasinska-Fendler, University of Lodz 

 
Team 11: 

Charter of Fundamental Rights:  
human and ethic dimension of EU integration 

 
Background Paper 

 

A Europe of the Member States or of the Citizens? 
Contextualizing the Charter of Fundamental Rights 

Ola Zetterquist / Milan Brglez 
 

 

 

Introduction 

Today’s debate about the Europen Union (EU) and its future can largely be said to be 

grouped along two main lines. On the one side are those who believe that the EU is a 

grouping of sovereign states for the purposes of international cooperation. On the other side 

are those who believe that the EU is a new political society that unites the citizens of Europe 

in a new political and legal community where the question of the sovereignty of the Member 

States must be reassessed.  

The deeper motivation for the EC/EU’s structure (that is to say the relationship between the 

EC/EU’s institutions, the Member States and individuals) depends on which of two 

incompatible positions is taken in the political philosophy view of the goals of political society 

and the relationship between those who are governed and those who govern. These two 

positions are linked to two important traditions in the history of Western political philosophy. 

Applied to the EU, these two positions can be called, respectively, “the EU as a Europe of 
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the States” and “the EU as a Europe of the citizens”. According to the one view, legal 

relations and rights in their strict meaning can exist only in the framework of a legal order 

backed up by an effective means of enforcement. According to the other view, the existence 

of legal relations and rights is independent of the means of enforcement, and state power 

can arise only as a consequence of freely granted consent. 

The two standpoints lead to important consequences both for the attitude to international law 

and to the attitude to individual rights in EU law. On the one side it can be maintained that, 

since international law is not a legal order endowed with effective means of enforcement, 

strictly legal relations and rights exist only within sovereign states, not between states. Since 

only the Member States, not the Community, dispose of effective means of enforcement, 

individuals have rights only if, and to the extent that, the Member States elect to make means 

of enforcement available to enforce them. On the other side it can be maintained that since 

means of enforcement have no significance for the existence of rights and legal relations, the 

Community is a new legal order, free-standing from the Member States, which embraces 

citizens as direct legal subjects; and that the Member States therefore do not have any 

special status in relation to the individual, but on the contrary, as the agents of the common 

legal order, have the duty to defend and uphold these individual rights. 

There is of course a wealth of literature about both the constitutional problems of the EU and 

political philosophy in general (Hartley 1999; MacCormick 1999; Weiler 1999). We lack, 

however, a full-scale attempt to consider the Community from a basic moral philosophy 

perspective taking its point of departure in the political philosophy view of the relation 

between the individual and the state power. 

Moral philosophy is about the question how human beings should act in regard to other 

human beings. Political philosophy on the other hand studies human beings in their rôle as 

members of a certain political society, and how political societies should be shaped. Political 

philosophy deals with the character and legitimacy of political institutions (Audi 1999: 718). 

The central question in political philosphy is political obligation, that is to say, who is to be 

obeyed, to what extent, and why (Simmons 1979: 29-56; Miller 1991: 378). These issues 

bring together Hobbes, Locke and virtually all doctrines in political philosophy, with anarchy 

as the sole exception. 

The link between political philosophy and moral philosophy is not however entirely 

uncontroversial. Locke believed that political philosophy was part of moral philosophy 

(Simmons 1993: 3), while Hobbes (1996: Chapter IX) drew a sharp distinction between the 
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two. It is, however, more customary to group moral philosophy and political philosophy 

together, or at least near one another, rather than to separate them entirely as does Hobbes. 

To obtain a correct understanding of political theory it must in turn be well anchored in the 

background of its place in the history of ideas (Rapaczynski 1987: 2). The subject matter of 

the paper is thus the moral philosophy aspects of the relations between citizens, Member 

States and the Community seen against the background of the history of liberal ideas. The 

political philosophy theories to be treated are of a general nature and concern the goals and 

structure of political society and the relationship between those who govern and those who 

are governed. The analysis in the paper aims to illuminate certain questions that are specific 

to the European Community (EC), being relevant to the EU as well. 

We start with the brief presentation of the models of the relationship between the EC/EU’s 

institutions, the Member States and individuals (in the first chapter). The second chapter is 

devoted to the historical and institutional background of the treatment of human rights within 

the EC/EU. Our central concern is the analysis of the protection of the individuals’ rights 

within the EC/EU (in the third chapter). Such an analysis poses some pertinent questions of 

the ‘internal’ status of human rights within the EC/EU’s legal order. We deal with them in the 

fourth chapter and continue in the fifth chapter with some further questions connecting 

‘internal’ aspects of human rights with the position and status of the EU within the 

international community (i.e., ‘external’ aspects of identity and legitimacy of the EU within the 

international community/society/legal order). In both dimensions, ‘internally’ and ‘externally’, 

the future legal force of the Charter of Fundamental Rights is of the utmost importance and 

needs to be explored in terms of its material backing (i.e., the support to the Charter by 

different actors) and its formal standing within the EC/EU’s legal order, and the European 

and international regimes for the protection of human rights.  

 

 

1. Models of the Relationship between the EC/EU, the Member States and Individuals 

As a starting point we take the three models of the relationship between the EC/EU’s 

institutions, the Member States and individuals fully elaborated and augmented elsewhere 

(Zetterquist 2002). The Member State model is based on the idea of the Member States as 

the central legal personalities in the EC/EU and it is the state perspective that dominates. 

The key concept is the external sovereignty of the Member States. It is not the Community 
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that is superior to the Member States, but the other way round. The Community is not a 

political society in itself. EC law is founded on an international Treaty that in turn derives its 

validity from the constitutional law of the Member States. Individuals are indirect legal 

persons in the Community and any rights and obligations they may have derive from the 

legal systems of the Member States (Hartley 1999: 148).  

The European Citizen model is based on the individual citizens as the central legal persons. 

On this approach the Community constitutes a political society in itself. The key questions 

are the legitimacy of the institutional system and the protection of rights. As regards the 

Community, this model therefore departs not from state sovereignty but from the direct 

legitimacy of political power in relation to the citizens. EC law derives its validity direct from 

the Treaties, which have the status of a constitution for the Community. EC law is thus an 

independent legal system, which, to remain legitimate, must maintain effective protection of 

rights. 

However, this duality does not exhaust all possibilities, and one can conceive different 

intermediate models. The state-based theory may appear to lead to rather radical 

conclusions as regards the constitutional nature of the Community. On the other hand, the 

individual-based theory can lead to divisive or even downright anarchical tendencies (Locke 

1988 II: 414). The question then is whether there is any theory which shares the positivist 

foundation but which does not lead to the same monolithic results.  

A conceivable intermediate model might be based on the sovereign state while being 

opposed to the idea of unrestricted Member State sovereignty. An intermediate model would 

thus be based on the idea of sovereignty divided between the Community and Member 

States, in which Member States in defined areas have transferred sovereignty to the 

Community, in order to exercise it there in Community institutions.  
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2. The Historical and Institutional Background  

The organisations that came into existence in 1951 and 1957 have undergone a number of 

changes since their foundation, which are here described in brief. The main changes that 

have occurred in the scope of competence of these organisations have been brought about 

by means of various Treaties concluded among the Member States. The most important 

among these later Treaties is the Treaty on European Union (1992), also called the 

Maastricht Treaty, which inter alia created the European Union and the Economic and 

Monetary union. For that reason the Treaty on European Union, like the three original 

Treaties, is considered a basic Treaty. Other changes in the powers and decision-making 

processes of the Community have occurred through so-called amending Treaties, of which 

the most important are the Single European Act (1986), the Amsterdam Treaty (1997) and 

the Nice Treaty (2000).  

The Community has also been enlarged to include more States than the original Six. These 

enlargements have taken place through four Treaties of Accession (1972, 1979, 1985, 1994, 

and 2005) between the Member States and the Acceding States, so that today the 

Community embraces 25 Member States.  

The EU came into existence through the Treaty on European Union. To start with, the EU 

was only a collective description for three different forms of co-operation, called the “three 

Pillars”. The first of these consisted of the ‘old’ European Communities, namely the ECSC, 

Euratom and the EEC (jointly called the EC), which in varying degrees are all characterised 

by supranational elements. The second Pillar was constituted by a formalised political 

cooperation on a Common Foreign and Security Policy. Lastly, the third Pillar consisted of 

cooperation relating to Justice and Home Affairs. With the coming into force of the Treaty of 

Amsterdam the EU has acquired legal personality (Article 24 of the Treaty on European 

Union). However, the only organ existing within the Union is the European Council (Article 4).  

The first Pillar is characterised by the constitutional perspective which chiefly manifests itself 

in a binding and directly applicable legal system, the continued existence of which is ensured 

by a common Court with obligatory jurisdiction. The initiation of decision-making, and the 

supervision of its implementation, are entrusted to a common Commission. An element of 

civic legitimacy exists through participation in this process by a directly elected Assembly. 

Decisions and legislation can take place even against the will of individual Member States. 

The Community institutions thereby assume a central rôle in the first Pillar. 
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The second and third Pillars, on other hand, are of the classic inter-governmental kind. 

Decisions taken within the framework for cooperation require unanimity. No state can be 

bound against its will. The ECJ has no jurisdiction over questions falling within the area of the 

Common Foreign and Security matters and only restricted jurisdiction over matters falling 

within the third Pillar. 

Since the Union came into being through the Treaty on European Union further constitutional 

changes of importance have taken place. The Amsterdam Treaty introduced the possibility of 

so-called flexible integration, governed by Article 11 of the EC Treaty. This permits certain 

Member States on their own initiative to develop and pursue certain forms of cooperation, in 

which the remaining Member States for various reasons do not wish to participate, and to 

make use of Community institutions and procedures for the purpose. The Amsterdam Treaty 

also opened the way to new powers in the Community (such as, for example, in employment 

questions) and new methods for this co-operation through non-binding norms (soft law). 

While the tendency towards cooperation through soft law certainly existed previously,1 it can 

be said that the Amsterdam Treaty has made it completely respectable.  

In addition, the Nice Treaty of December 2000 created a Charter of Fundamental Rights 

which can be considered as having confirmed the view of the Community as something more 

than a classic free-trade organisation (which seldom boasts that type of attribute). The 

adoption of the Charter of Fundamental Rights can of course be explained by political and 

rhetorical motives but it also shows that EC activity and legislation have achieved a level at 

which their effects on the daily life of individual legal personalities have become manifest. 

The Community has the characteristics of both a classic inter-governmental organisation and 

a state-like organisation. Within both the institutional structure of the Community and EC law 

there are elements which operate in both a centrifugal and a centripetal direction. The former 

might be termed ‘conservatory’, the latter ‘constitutionalising’. Some of the most important 

constitutionalising traits are to be found in the institutional structure and among them might 

be included the presence of a legislature with the competence to promulgate laws binding on 

both states and individuals, as well as a Court with binding jurisdiction over the common 

system of law. Over and above these institutional factors it is chiefly the ECJ which has been 

responsible for the ‘constitutionalising element’ which makes the Community something more 

than a traditional international organisation for inter-governmental co-operation (Dashwood 

                                                 
1 An account of the use of soft law in EC law prior to the Amsterdam Treaty is to be found in Wellens and Borchardt (1989). 
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1998).2 Institutionally, the Commission and European Parliament are also expressions of 

constitutionalising traits in the Community. This applies particularly to the European 

Parliament and its slowly but steadily growing importance as a ‘democratising element’ at the 

European level (Westlake 1994: 31).  

The ‘conservatory’ elements, on other hand, reinforce and preserve the rôle of the Member 

States within both the institutional structure of the Community and the legal system 

(Dashwood 1998). The conservatory aspects largely correspond with de Gaulle’s vision of 

l’Europe des Patries and, at a deeper level, with the classic doctrine of sovereignty. Few 

constitutionalising elements have been introduced by the legislative route or through Treaty 

amendments. The Community’s legislators, whether as Member State Parliaments ratifying 

the Treaties or as the Council of Ministers, have obviously been anxious to remain within the 

conservatory framework. The introduction of the principle of subsidiarity into the EC Treaty 

constitutes a particular example of the way in which the Member States have marked out 

their territory against constitutionalising tendencies. Strictly speaking it can be observed that 

very few of the constitutionalising elements can be found in written EC law1 since it is the 

Member States which, either directly or through their representatives in the Council of 

Ministers, have the last word on these matters. The fact is that one of the innovative 

contributions by the fathers of the Treaty, the creation of the Community institutions, can also 

be held up as an example of the way in which the institutional arrangements cement the 

inter-governmental character of the Community (Holland 1994: 14). Through the Council of 

Ministers and the European Council the Member States have ensured that they always 

remain at the Community’s political and legislative centre.  

A key factor in the development of the EC has been the inherent dynamic contained within 

the supranational institutions. The importance of the supranational institutions was 

fundamental for Jean Monnet, who was of the view that only institutions could accumulate 

collective experience and thereby become “wiser” in a manner in which theories or ideas not 

institutionally anchored never could be (Holland 1994: 10). History has proved him right on a 

number of important points. The Community’s institutions and the relationships among them 

have proved remarkably stable, whereas the different theories and perceptions of the 

Community and its nature have greatly varied during its history (ibid.). The inherent dynamic 

in the EC institutions has been called institutional momentum and it stems primarily from two 
                                                 
2 Typical examples are considered to be the doctrines about direct effect and precedence, and certain of the general legal 
principles, such as protection of the fundamental freedoms and rights. 
1 The provisions on qualified majority voting are of course an exception. 
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of these institutions: the European Parliament and the European Court of Justice (Mazey 

1996: 26).  

With its direct mandate from European voters the European Parliament is the only institution 

able to claim a direct civic mandate, and hence it constitutes the democratic conscience of 

the Community. The European Parliament has also shown great skill in exploiting this 

situation. During the history of the Community it has gradually advanced its positions more 

and more and is beginning to acquire increasing prominence as a real power factor and 

legislature. In step with its growing importance the European Parliament also functions as a 

constitutionalising factor in relation to the Member States.  

An even clearer example of the inherent dynamic is to be found in the ECJ. When the 

Community was created, the establishment of a Court with binding jurisdiction and with the 

right in certain special circumstances to hear cases at the instigation of individual persons 

was one of the most innovative characteristics of the new organisation. The intention then 

was primarily to protect the Member States and individuals against any injustice or deviations 

on the part of the High Authority or the Commission. In interpreting its function as laid down 

in Article 220 (164), namely to ensure that the law is observed in the interpretation and 

application of the Treaty, the Court was, however, led to the unavoidable conclusion that it 

should exercise this function also as regards other legal personalities within the legal system, 

such as the Member States themselves (Brown and Kennedy 1994: 4).  

This was hardly foreseen at the outset. There was no intention to establish a European 

Supreme Court set above the Member States’ own courts (Rasmussen 1989: 129). 

According to the wording of the Treaty, the rôle of the ECJ was therefore limited to assisting 

the courts of the Member States in the interpretation of EC law, and it was the function of 

these Member State courts to apply this law in particular cases. It was thus an arrangement 

which did not seriously encroach on the judicial sovereignty of the Member States. That is 

the background to the peculiar judicial architecture that characterises the rôle of the ECJ in 

relation to citizens.  

Institutional momentum is obvious when there is a juridical dimension to activity, the ultimate 

interpreter of which is a Court independent of the Member States. An illustrative example of 

the way in which supranational law has been able to override even a united front of Member 

States is to be found in the Case of Defrenne II where the Court found that Article 119 of the 

EEC Treaty had direct effect despite the fact that the Member States had taken a unanimous 

decision to extend the deadline originally stipulated in the Treaty for the implementation of 
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the Regulation.2 It is a well-known phenomenon in all constitutional legal systems that they 

will develop over time in order to meet varying challenges arising from the evolution of 

society – i.e., ‘the living constitution’ (García de Enterría 1985: 202). The ECJ has probably 

done more than any other institution to push the Community in a constitutionalising direction. 

By its decision to give EC law direct effect the Court in reality created a new legal order that 

would probably never have seen the light of day if had it been dependent on the success of 

negotiations around the conference table. A broad interpretation of the Member States’ duty 

of loyalty in accordance with Article 5 of the EC Treaty has further strengthened the 

constitutionalising trend in EC law.  

It would however be over-hasty to draw the conclusion that the dynamic inherent in the 

institutions is an inexorable process leading inevitably towards European federation, whether 

tighter or looser in form. Since the adoption of the Treaty on European Union the position of 

the Member States in the Community has strengthened rather than weakened. This situation 

is particularly clear as regards the European Council, which came into existence by virtue of 

Article 4 of the Treaty on European Union. A steadily increasing use of soft law within the 

Community at the expense of the hard law under the control of the ECJ, and a somewhat 

lower profile on the part of the ECJ, give possible grounds for saying that today the 

pendulum in the Community is swinging the other way.  

 

 

                                                 
2 43/75, “Defrenne v Sabena”, ECR [1976] 455. 
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3. Protection of the Rights of Individuals 

The following section will consider the protection of the rights of individuals in the EC/EU. It 

concerns the view to be taken of the rights of individuals in EC law and also how they can be 

safeguarded both against the Community and against the Member States or other 

individuals. In the Member State model, this question relates primarily to the relationship 

between the sovereign state and its citizens, and the protection which the sovereign has a 

duty to afford them against infringement by other legal persons. In the European Citizen 

model, the question is linked with the second Lockean necessary condition of society about 

access to a common and impartial judge. 

Individuals can have rights under EC law in both the European Citizen model and the 

Member State model, but the basis for them in the respective models is different. Both 

models are briefly discussed below on the basis of Hohfeld’s (1913-14) doctrine on 

elementary types of rights.3 According to Hohfeld’s classic analysis of “fundamental jural 

relations”, a statement of rights may contain four elementary types: right, privilege, power 

and immunity.4 Hohfeld’s distinction between these four types provides a tool for an analysis 

more subtle than one based merely on the vague concept of ‘right’. 

This presentation is aimed at questions relating to the access enjoyed by individuals to a 

court that is competent to determine what rights individuals have in EC law. In that sense it 

concerns the question of a party’s access to justice. The material rights enjoyed by 

individuals in EC law are not, however, included in this topic. 

 

                                                 
3 Hohfeld’s system, its roots in earlier theory, and its further development through Stig Kanger’s theory of atomic types of rights, 
are described in Lindahl (1977: Chapter 1). For later contributions to Hohfeldian theory, see Kramed et al., (1998), with further 
references. Formal systems of normative positions inspired by Hohfeld and Kanger are developed in Makinson (1986), and 
Sergot (1999). 
4 Hohfeld’s own terms are right (for claim); privilege (for freedom); power (for competence); and immunity. 
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The Member State model 

Protection of rights depends on the legal systems of Member States 

The sovereign state’s most important task according to the Hobbesian theory is to ensure the 

security and welfare of its members, in which are included the rights that, to that end, the 

sovereign deems it appropriate to guarantee to individuals.5 There is a close connection 

between the duty of the individual to obey and the rights that the sovereign grants the 

individual, since the basis in both cases is the physical control exercised by the sovereign.6 

The instrument for achieving the objective of the security and welfare of the individual is the 

sovereign state which is distinguished by the unity of the legal system. This relationship does 

not of itself prevent other organs from affording protection of rights on the sovereign’s behalf7 

but in the last resort both rights and the supreme judicature always emanate from the 

sovereign.8 According to this approach, legal systems external to the state are sub-sections 

in relation to the state’s own legal system. 

In the Member State model, the structure of the protection of rights is based on a Hobbesian 

approach. The protection of the rights of the individual is therefore entirely dependent on the 

legal system of the sovereign state to which that individual belongs.9 The rights of individuals 

that follow from EC law are not constitutional parameters of the same sort as the rights that 

follow from the constitution of the respective Member State. The legal consequences of this 

approach are particularly clear in those Member States with special Constitutional Courts 

that have refused to acknowledge the supremacy of Community law in relation to their own 

constitutions.10 It is thus the Member State’s own legal system that offers the ‘real protection 

                                                 
5 “Now all the duties of Rulers are contained in this one sentence, The safety of the people is the supreme Law” (Hobbes 1991: 
Chapter XIII, 258, § 2; cf. Hobbes 1996: Chapter XXX, 231). 
6 “... every man is supposed to promise obedience, to him, in whose power it is to save, or destroy him” (Hobbes 1996: Chapter 
XX, 140). 
7 “We must then distinguish between the right and exercise of supreme authority; for they can be divided” (Hobbes 1991: 
Chapter XIII, 257, § 1). 
8 “... all Lawes, written and unwritten, have their Authority, and force from the Will of the Common-wealth, that is to say the from 
the Will of the Representative” (Hobbes 1996: Chapter XXVI, 186). 
9 “… all controversies are bred from hence, that the opinions of men differ concerning Meum & Tuum, just and unjust, profitable 
and unprofitable, good and evill, honest and dishonest, and the like, which every man esteems according to his own judgement; 
it belongs to the same chiefe power to make some common Rules for all men, and to declare them publiquely, by which every 
man may know what may be called his, what anothers, what just, what unjust, what honest, what dishonest, what good, what 
evill, that is summarily, what is to be done, what to be avoyded in our common course of life. But those Rules and measures are 
usually called the civill Lawes, or the Lawes of the City, as being the Commands of him who hath the supreme power in the 
City” (Hobbes 1991: Chapter VI, 178, § 9). 
10 Inter alia the Spanish Constitutional Court has found, in a case that has attracted much attention, that EC law does not even 
belong to Spanish constitutional law in the sense of comprising direct constitutional parameters. “… la eventual infracción de la 
legislación europea por leyes o normas estatales o autonómicas posteriores no convierte en litigio constitucional lo que sólo es 
un conflicto de normas infraconstitucionales que ha de resolverse en el ámbito de la jurisdicción ordinaria” (STC 28/1991, 
Judgment of 14 February 1991 (Parlamento Vasco), Boletín Oficial del Estado, 15 March 1991, pp. 237-259 at p. 254, § 5), and 
“… la tarea de garantizar la recta aplicación del Derecho comunitario europeo por los poderes públicos nacionales es una 
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of rights’, just as it is the Member States that enjoy ‘real sovereignty’ in the Community, since 

these questions are inseparable from one another.11 

The indirect relationship between the individual and the courts of the Community, in which 

the Member States are intermediaries, reflects the principle in the Member State model that 

the sovereign Member States occupy central position. It is the legal system of the Member 

States that, through their own means of enforcement, ensure peace and security and it is 

therefore wholly logical that national courts are not subordinate in relation to the European 

Court. The supreme right to determine the application of EC law in relation to individuals thus 

remains within the Member State’s own legal system. Those cases where a national court 

has gone against a judgment given by the ECJ can thereby also be explained according to 

the State-based approach, in which the ECJ is more or less in the position of adviser to the 

Member States’ own courts.12 

 

Individuals as legal persons in legal systems external to the State 

According to the Member State model’s State-based theory, individuals cannot be direct 

legal persons in an association of sovereign states, which is what the Community constitutes, 

since they are legal persons only by virtue of belonging to a political society with a sovereign 

power that creates the conditions under which legal persons can exist at all. According to the 

Member State model individuals can therefore only be legal persons in the Community 

indirectly, to the extent that follows from their respective Member State’s legislation.13 

The idea of individuals as direct legal persons endowed with rights and obligations stemming 

directly from the Treaties is, according to the Member State model, an anomaly. The status 

of individuals as legal persons in the Community is only indirect in character and, like the 

question of the validity and effect of Community law, can be interpreted only on the basis of 

the respective internal legal systems of the Member States. Individuals can certainly possess 

rights both vertically and horizontally in EC law according to the Member State model. These 

rights can indirectly be supported by the Treaties and the legal provisions adopted by the 

                                                                                                                                                         
cuestión de caracter infraconstitucional y por lo mismo excluida tanto del ámbito del proceso de amparo como de los demás 
procesos constitucionales” (STC 64/1991, Judgment of 22 March 1991 (APESCO), Boletín Oficial del Estado, 24 April 1991, pp. 
9-19 at p. 16, § 4). 
11 “[My designe is] to set before mens eyes the mutuall Relation between Protection and Obedience; of which the condition of 
Humane Nature, and the Laws Divine, (both Naturall and Positive) require an inviolable observation” (Hobbes 1996: 491). 
12 As an example, mention may be made of the decision by the German Bundesfinanzhof of 25 April 1985 (VR 123/84) which 
was quite contrary to the ECJ’s Judgment in Case no. 70/83, “Kloppenburg”, ECR [1984] 1075. The Bundesfinanzhof’s decision 
was, however, annulled by the Bundesverfassungsgericht in the latter’s decision of 8 April 1987 (2 BvR 876/85), on the grounds 
that it was arbitrary and hence in conflict with the German Constitution. For a commentary, see Hartley (1998: 238). 
13 This was the argument put to the ECJ by the Belgian and Dutch Governments in the classic case of “van Gend en Loos”, see 
further ECR [1963] 1 at 6, compared with Hartley (1998: 189). 
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institutions of the Community on the basis of the Treaties, but they are ultimately always 

based in the legal system of the individuals’ own Member States. The judge applying EC law 

has no function or competence other than that which follows from the legal system to which 

s/he belongs.14 

There is no superior European judicial power in the Member State model since that would 

mean that the Member States were subordinate to the ECJ (which in that case would be 

sovereign).15 On the other hand, as previously discussed, in the Member State model a 

commonsense rule is applied that international commitments shall be observed so long as 

they do not conflict with the vital interests of the State. 

The basic Treaties have been concluded precisely in order to reduce the uncertainty that 

follows from the absence of a superior sovereign power, but without establishing a new such 

sovereign. One way of ensuring predictability is to permit individuals to invoke the agreement 

directly in the Member States’ courts and in so doing they function as protectors of their 

respective Member States’ interests. Respect for these rights reduces the risk that the 

various Member States will need to resort to other, more complicated, measures to ensure 

implementation of an agreement.16 An uncertain legal situation in which EC law was applied 

differently in the different Member States, and there were suspicions that some citizens 

benefited at the expense of others, would potentially lead to (unnecessary) conflicts between 

the Member States. 

Rights of individuals in EC law, which they can invoke directly in the courts of other Member 

States, therefore ensure indirectly their respective member States’ rights in accordance with 

the Treaty. It is not primarily the Community’s interests that individuals protect but those of 

the Member States. The latter thereby avoid the necessity of elaborate procedures to check 

compliance with the Treaty, either via the Commission or on their own account in accordance 

with Article 227 of the EC Treaty. 

                                                 
14 “In Monarchy there is but One Man Supreme; and all other men that have any kind of Power in the State, have it by his 
Commission, during his pleasure; and execute it in his name. And in Aristocracy, and Democracy, but one Supreme Assembly, 
with the same Power that in Monarchy belongeth to the Monarch, which is not a Mixt, but an absolute Soveraignty,” and “In all 
Courts of Justice, the Soveraign (which is the Person of the Common-wealth) is he that Judgeth” (Hobbes 1996: Chapter XXVI, 
187). 
15 Alexander Hamilton (1992: 416) criticised this idea, quite correctly pointing out that the courts lacked the means of 
enforcement without which, according to him, there cannot be sovereignty. 
16 This approach recalls Hobbes’ view that the primary purpose of a legal order was to create confidence on the part of citizens 
that their security and equality were safeguarded in that legal order, and that there was therefore no need to use private force, 
which always risks overturning political society. “The safety of the People, requireth further, from him, or them that have the 
Soveraign Power, that Justice be equally administred to all degrees of People … For in this consisteth Equity… Impunity 
maketh Insolence; Insolence, Hatred; and Hatred, an Endeavour to pull down all oppressing and contumelious greatnesse, 
though with the ruine of the Common-wealth” (Hobbes 1996: Chapter XXX, 237). 
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The duty of Member States to protect rights vis-à-vis the Community 

The rights of the Member States are likewise protected by the fact that individuals also have 

effective legal remedies against Community measures that might otherwise infringe on the 

area of competence of the Member States. Originally the ECJ was also understood to be a 

barrier against any possible inappropriate ambitions on the part of the institutions (Urwin 

1991: 51; Brown and Kennedy 1994: 1). This protection of rights can be made effective either 

in the Community’s own courts or in the courts of Member States in co-operation with the 

ECJ. Individuals thereby operate as watchdogs vis-à-vis the Community. The question of 

effective legal remedies for individuals is thus an important matter as regards the defence by 

Member States of their own sovereignty. 

The structure of the EC Treaty is intended to ensure that individuals are protected against 

possible injury by the Community organs, either through the possibility of bringing a case in 

the Community courts or through the fact that courts in Member States can seek a ruling in 

the ECJ on whether the Community organs have exceeded their competence, by restricting 

the rights of individuals, without authority. It is, however, the individual Member State that is 

the ultimate guarantor that such rights are effectively safeguarded. It is the sovereign power 

that protects its subjects against encroachments on their rights by others, for example the 

Community. That is a task that falls to courts in the Member States if the ECJ fails to ensure 

that rights are protected to an extent considered adequate in relation to the protection 

otherwise available by virtue of the Member State’s constitution.17 The reason for this is that 

unauthorised curtailment of the rights of individuals also constitutes an unauthorised 

infringement of the sovereignty of the Member State. This interpretation has also been 

clearly expressed by the German Constitutional Court. 

 

The Federal Constitutional Court by its jurisdiction guarantees that an effective protection of 

basic rights for the inhabitants of Germany will also generally be maintained as against the 

sovereign powers of the Communities and will be accorded the same respect as the 

                                                 
17 Cf. “… in all Bodies Politique, if any particular member conceive himself Injuried by the Body it self, the Cognisance of his 
cause belongeth to the Soveraign, and those the Soveraign hath ordained for Judges in such causes … and not to the Body it 
self. For the whole Body is in this case his fellow subject, which in a Soveraign Assembly, is otherwise: for there, if the 
Soveraign be not Judge, though in his own cause, there can be no Judge at all” (Hobbes 1996: Chapter XXII, 160). 
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protection of basic rights required unconditionally by the Constitution, and in particular the 

court provides a general safeguard of the essential content of the basic rights.18 

Uncontrolled activity by the Community is thus almost to be regarded as an external threat if 

it conflicts with the rights of individuals according to the legal system established by the 

sovereign. The rights of individuals must not be infringed to an extent greater than that which 

the sovereign, that is to say the Member State, finds necessary or appropriate.19 

 

The Member State model: type of rights – imperfect rights 

According to the state-based theory, individuals have claim-rights, granted them by the 

sovereign.20 The point of departure, according to Hobbes’ theory, is liberty in the sense of the 

absence of external limitations on the individual’s actions.21 In the political society this liberty 

remains in all those respects in which the sovereign has not restricted it.22 The artificiall 

chains (Hobbes 1996: Chapter XXI, 149), which the law constitutes, create according to 

Hobbes not liberty but on the contrary a restriction of it.23 Through the law obligations arise 

for others to respect the rights of individuals which, in Hohfeld’s system, can be formulated 

such that the law creates claims against the other party’s action, in a manner that privilege in 

itself does not.24 Power, according to Hohfeld, is the ability to change one’s own or another’s 

legal situation, and immunity is protection against such a change. All powers and immunities 

                                                 
18 BvG 2BvR 2134/92 & 2159/92, “Brunner v. European Union Treaty”, [1994] 1 C.M.L.R. p. 79, § 13. A similar line of thought 
appears in the Swedish Constitution 10:5: “Riksdagen kan överlåta beslutanderätt till Europeiska gemenskaperna så längesom 
dessa har ett fri- och rättighetsskydd motsvarande det som ges i denna regeringsform och i den europeiska konventionen 
angående skydd för de mänskliga rättigheterna och de grundläggande friheterna.” [The Riksdag may transfer the right of 
decision to the European Communities so long as the Communities afford protection of liberty and rights corresponding to that 
afforded by this Constitution and the European Convention for the Protection of Human Rights and Fundamental Freedoms]. 
19 “… liberty is to be understood in this place, namely, for that part of naturall Right, which is granted and left to Subjects by the 
civill Lawes… Lawes were not invented to take away, but to direct mens actions, even as nature ordained the banks, not to stay, 
but to guide the course of the streame. The measure of this liberty is to be taken from the subjects, and the Cities good. 
Wherefore in the first place it is against the charge of those who command, and have the authority of making lawes, that there 
should be more lawes than necessarily serve for good of the Magistrate, and his Subjects” (Hobbes 1991: Chapter XIII, 268, § 
15). 
20 “Now naturall liberty is a Right not constituted, but allowed by the Lawes. For the Lawes being removed, our liberty is 
absolute; This is first restrained by the naturall, and divine Lawes, the residue is bounded by the civill Law, and what remains 
may again be restrained by the constitutions of particular Towns, and Societies. There is great difference therefore between 
Law, and Right; For Law is a fetter, Right is freedome, and they differ like contraries” (Hobbes 1991: Chapter XIV, 274, § 3). 
21 “LIBERTY, or FREEDOME, signifieth (properly) the absence of Opposition; (by Opposition, I mean externall Impediments of 
motion)…” (Hobbes 1996: Chapter XXI, 145). 
22 “In cases where the Soveraign has prescribed no rule, there the Subject hath the Liberty to do or forbeare, according to his 
own discretion”, (Hobbes 1996: Chapter XXI, 152). 
23 “For if we take Liberty in the proper sense, for corporall Liberty; that is to say, freedome from chains and prison, it were very 
absurd for men to clamor as they doe, for the Liberty they so manifestly enjoy. Againe, if we take Liberty, for an exemption from 
Lawes, it is no lesse absurd, for men to demand as they doe, that Liberty, by which all other men may be masters of their 
lives… The Liberty of a Subject, lyeth therefore only in those things, which in regulating their actions, the Soveraign hath 
praetermitted” (Hobbes 1996: Chapter XXI, 147). 
24 “But it is an easy thing, for men to be deceived, by the specious name of Libertie; and for want of Judgement to distinguish, 
mistake that for their Private Inheritance, and Birth right, which is the right of the Publique only” (Hobbes 1996: Chapter XXI, 
149). 
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in this sense have, in accordance with Hobbesian theory, the sovereign as originator, in line 

with the doctrine of pre-adoption.25 

Since the sovereign is the source of all legal relationships except “privilege”, in the 

Hobbesian view no “claims”, “powers” or “immunities” can per se be asserted against the 

sovereign himself since the total liberty of the state of nature has been transferred to the 

sovereign.26 All rights of the types “claim”, “power” and “immunity”, which individuals may 

enjoy against the sovereign (the state), must by law be understood as subject to the proviso 

that the sovereign has the right to annul them or set them aside.27 Neither can privileges be 

asserted against the sovereign, however, since the sovereign has unlimited power and 

hence the capacity to restrict the privileges of individuals.28 The sovereign can quite simply 

never constitute an opposing party for the rights of individuals other than with the sovereign’s 

own consent. All rights are therefore conditional upon the sovereign’s consent, either ex ante 

or ex post. The lack of protection of rights vis-à-vis the sovereign depends in turn on the 

basic axiom that according to Hobbes’ theory of knowledge it is impossible to acquire 

knowledge about an objectively valid moral and that it is the sovereign’s business to furnish 

it. 

In summary, in the state-based theory there is uncertainty about who are the possessors, 

who are the opposing parties, and what is the content, of rights, to the extent that these 

matters have not been defined by the sovereign. The rights may not be exercised without the 

co-operation of the sovereign, and individuals lack protection against their annulment by the 

sovereign. According to Hohfeld’s theory of rights the matter may be expressed in the terms 

that the individual is in a position of liability towards his Member State and has no immunity 

against any eventual curtailment by the latter of these rights. 

 

                                                 
25 “Every man has indeed a Propriety that excludes the Right of every other Subject: And he has it onely from the Soveraign 
Power; without the protection whereof, every other man should have equall Right to the same” (Hobbes 1996: Chapter XXIX, 
224). 
26 “So in States, and Common-wealths not dependent on one another, every Common-wealth, (not every man) has an absolute 
Libertie, to doe what it shall judge (that is to say, what that Man, or Assemblie that representeth it, shall judge) most conducing 
to their benefit… The Athenians, and Romanes were free; that is free Common-wealths: not that any particular man had the 
Libertie to resist their own Representative; but that their Representative had the Libertie to resist, or invade other people” 
(Hobbes 1996: Chapter XXI, 149). 
27 “If a Subject have a controversie with his Soveraigne … grounded on a precedent Law; he hath the same Liberty to sue for his 
right, as if it were against a Subject; and before such Judges, as are appointed by the Soveraign. For seeing the Soveraign 
demandeth by force of a former Law, and not by vertue of his Power; he declareth thereby, that he requireth no more, than shall 
appear to be due by that Law” (Hobbes 1996: Chapter XXI, 152). 
28 The sole exception to this rule, according to Hobbes, is when the sovereign’s measures jeopardise the survival or physical 
security of the individual: “... there be some Rights, which no man can be understood by any words, or other signes, to have 
abandoned or transferred. As first a man cannot lay down the right of resisting them, that assault him by force, to take away his 
life; because he cannot be understood to ayme thereby, at any Good to himself. The same may be sayd of Wounds, and 
Chayns, and Imprisonment” (Hobbes 1996: Chapter XIV, 93). 
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Rights in EC law according to the Member State model 

In the Member State model individuals have rights as against their own State and against 

other Member States (and the Community) only as a consequence of their own Member 

State’s adoption or pre-adoption in internal legislation giving effect to the international 

agreements it has concluded. From this perspective reverse discrimination by the State 

against its own citizens is in consequence also permissible, since the right of individuals is in 

the first place a result of the Member State’s obligations towards these citizens’ home 

states.29 The relationship between a Member State and its own subjects is in principle a 

matter for domestic law. 

As a general rule it is open to Member States to modify rights in EC law as they please, so 

long as they agree about it. The individual has broadly speaking the same status as a 

beneficiary and cannot assert that a restriction of his or her benefits in any way infringes a 

certain right, since there is no sovereign superior to the Member States. Without the consent 

of these sovereigns no right would have existed at all and they may therefore dispose over 

these rights since an individual has no claim against the sovereign. 

 
 
The European Citizen model 
 

Direct effect of rights in EC law 

According to the European Citizen model, the Community constitutes a political society and 

the source of the rights of individuals is to be sought not in international law and the adoption 

of it by Member States, but in the constitution of the Community as a political society. 

According to the European Citizen model the State does not function as an intermediary 

except as concerns the factual implementation of the Community’s legal rules. Hence 

individuals are also direct legal persons in relation to the Community, in the same way as in 

relation to their respective Member States. A consequence of the model is that according to 

the constitution of the Community the rights of individuals can be asserted directly, in the 

courts of the Member States. This circumstance prevents infringements of these rights that 

can occur by collusion between the two levels. The Community level cannot therefore with 

legally binding effect exceed its competence, even that happens with the consent of the 

                                                 
29 As regards reverse discrimination, see Schermers and Waelbroeck (1992: 71). 
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Member States.30 Like the Member States, the Community has the task of making effective 

the moral rights of individuals. This is done by means of a constitutionally limited form of 

government that combines an effective protection of rights with a capacity for political action, 

for the purpose of important concerns of society. These aims are safeguarded by means of 

the rules of the legal system as formulated in the Constitution. 

The Constitution serves a double purpose in the individual-based theory. In the first place, it 

governs more closely the shape of the relationship of trust between those who govern and 

those who are governed, and ensures that no sovereign exists or arises within the 

institutional system, but that the various institutions balance one another. That can be said to 

be the procedural aspect of the constitution, the ‘power map’, which indicates in more detail 

how state power is exercised. Of particular importance are the judicial power and the rules 

governing the individual’s access to justice and due process. 

In the second place, the constitution indicates the domain of the political power, delimited in 

relation to the sphere of individual self-government that the political power must safeguard.31 

That is the material aspect of the constitution, intended to safeguard material moral rights 

and not merely due process. 

The core of the rule of law is to exclude opportunities for arbitrary government, since such a 

state is in conflict with the basic right of individuals to self-government. Hence the rule of law 

is not the same as legality in the sense that all exercise of authority must rest on an authority 

in the law (which is more a case of Hobbes’ variant of the same concept), but requires 

instead a scrutiny of the positive law against the background of the overall moral norms 

(written or unwritten), which justified the creation of the society (cf. MacCormik 1999: Chapter 

2). The purpose of this scrutiny is to ascertain whether the positive law can be justified in 

accordance with the overall moral norms. The core of the individual-based theory of the 

legitimacy of power is that it must always appear as objectively justified on the basis of the 

fundamental causes that in fact gave rise to the institution of the state power. Ratio legis in 

this sense constitutes part of the law in force. Thus as it has been said, morality is no 

wallflower at the ball of the law (Zuckert 1994: 77). 

                                                 
30 See USCT, New York v. United States, (91-543), 488, U.S. 1041 (1992), available at 
http://supct.law.cornell.edu/supct/html/91-543.ZO.html (15 July 2001). 
31 “… the end of Law is not to abolish or restrain, but to preserve and enlarge Freedom: For in all the states of created beings 
capable of Laws, where there is no Law, there is no Freedom. For Liberty is to be free from restraints and violence from others 
which cannot be where there is no Law” (Locke 1988 II: 306, § 57). 
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A consequence of the individual-based theory of rights is that the rules of Community law 

must have binding effect in relation to both state power and other individuals.32 To the extent 

that the rules of law are the basis of rights, these rights must be exercisable in the sense that 

they may be pursued in courts (a right – a remedy).33 The protection of rights is linked with 

the second Lockean necessary condition of society, namely the question of access to an 

impartial judge to settle all disputes about the interpretation of the law (access to justice).34 

Procedural rights must be seen against the background of the limited reach of political 

society. This theory of society rejects the idea of rights in the guise of political programmes 

without access to effective and independent legal remedies.35 

Access to justice is of such basic importance that while a curtailment of other rights, enacted 

in due form, may in certain circumstances give rise to a right of opposition, a refusal of legal 

remedy automatically entails such a right, since in such a case individuals are governed by 

the arbitrary will of another. For that reason the protection of rights assumes perhaps the 

most prominent position in the European Citizen model. In this model one of the most 

important questions is to ascertain the structure of the protection of the rights of individuals in 

relation to both the Community and the Member States. 

 

Individuals as direct EC legal persons 

Under the present structure, the protection of the rights of individuals within the Community is 

effected chiefly through the Member States’ own legal systems. For the great majority of 

individuals it is thus those legal systems and the courts in the Member States that are the 

arena in which the EC law process takes place. That applies both to the question whether a 

                                                 
32 Cf. “... nor could any one, by his own Authority, avoid the force of the Law, when once made, nor by any pretence of 
Superiority, plead exemption thereby to License his own, or the Miscarriages of any of his Dependants. No Man in Civil Society 
can be exempted from the Laws of it” (Locke 1988 II: 330, § 94). However, there is nothing in the Community that corresponds 
to the 14th Amendment to the American Constitution, which inter alia prescribes that no State may enact laws that curtail the 
privileges and immunities enjoyed by citizens under Federal legislation. Until such protection exists it is also impossible to 
exclude asymmetries in the protection of rights, depending on which Member State an individual happens to be a citizen of. 
33 “For if any Man may do, what he thinks fit, and there be no Appeal on Earth, for Redress or Security against any harm he 
shall do; I ask, Whether he be not perfectly still in the State of nature, and so can be no part or Member of that Civil Society: 
unless any one will say, the State of Nature and Civil Society are one and the same thing, which I have never yet found any one 
so great a Patron of Anarchy as to affirm” (Locke 1988 II: 330, § 94). 
34 “Those who are united into one Body, and have a common establish’d Law and Judicature to appeal to, with Authority to 
decide Controversies between them, and punish Offenders, are in Civil Society one with another: but those who have no such 
common Appeal … are still in the state of Nature, each being, where there is no other, Judge for himself…” (Locke 1988 II: 324, 
§ 87). 
35 “The complete independence of the courts of justice is peculiarly essential in a limited Constitution. By a limited Constitution, I 
understand one which contains certain specified exceptions to the legislative authority; such, for instance, as that it shall pass 
no bills of attainder, no ex-post-facto laws, and the like. Limitations of this kind can be preserved in practice no other way than 
through the medium of courts of justice, whose duty it must be to declare all acts contrary to the manifest tenor of the 
Constitution void. Without this, all the reservations of particular rights or privileges would amount to nothing” (Hamilton 1992: no 
78, 399). 



 

EU – CONSENT is supported by the European Union’s 6th Framework Programme  

25

Member State has infringed a right in EC law and to whether Community legislators, possibly 

in collusion with the national authority implementing the legislation, have exceeded their 

competence. 

The EC Treaty’s indirect protection of rights, which goes via the courts in the Member States, 

can under the European Citizen model be subjected to the same kind of criticism as is 

indirect representation in the political organs.36 Just as indirect political representation 

creates major breaches in the trust between those who govern and those who are governed, 

indirect protection of rights creates corresponding gaps in the judicial power’s ability to 

maintain effective protection of rights. 

The function of the ECJ, as it is envisaged in the European Citizen model, must be seen in 

the light of the fact that this court is of central importance for the legitimacy of the 

Community. It is this institution, one of the political society’s two general attributes, which in 

the last resort must ensure that the right and property of all men according to the law 

common to all are not encroached upon in the areas that fall under EC law. Taking into 

account how weak is the framework of trust regarding the other institutions, this importance 

becomes still greater. 

The protection of the rights of individuals thereby becomes one of the ECJ’s most important 

tasks. Without it the EC would wholly lack legitimate political authority over individuals. This 

approach has also found expression in the case-law of the ECJ, where in particular the 

Opinion of the Advocate-General in the Internationale Handelsgesellschaft case formulates 

the principle of the protection of the rights of individuals as one of the most fundamental in 

EC law: 

 

[The fundamental principles of national legal systems] contribute to forming that 

philosophical, political and legal substratum common to the Member States from which 

through the case-law an unwritten Community law emerges, one of the essential aims of 

which is precisely to ensure the respect for the fundamental rights of the individual.37 

 

                                                 
36 Nor is this a new question: it arose in connection with the debate on the adoption of the American Constitution, which 
envisaged the creation of Federal Courts rather than allowing State courts to handle these matters. “... the most discerning 
cannot foresee how far the prevalency of a local spirit may be found to disqualify the local tribunals for the jurisdiction of national 
causes; whilst every man may discover that courts constituted like those of some of the States would be improper channels of 
the judicial authority of the Union” (Hamilton 1992: no 81, 417). 
37 11/70, “Internationale Handelsgesellschaft”, ECR [1970] 1125 at 1146. 
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This Opinion thus establishes both that the protection of the rights of individuals is an 

essential part of EC law, and that it is based in the philosophical, political and judicial 

substructure of EC law. The second part of it (fundamental rights) shows that the Court’s 

case-law seeks support in legal sources that lie outside EC positive law. This approach 

corresponds very closely with the individual-based view of the rule of law which requires 

agreement between positive law and the fundamental principles which justify the 

establishment of the political society.38 

The spirit and purpose of the constitution, in casu the EC Treaty, comprise an integrated part 

of the positive law.39 Every norm must be interpreted against the background of the purpose 

it must achieve. This approach seems reminiscent of the teleological method of interpretation 

applied by the ECJ; according to that method, when interpreting a given norm it is particularly 

necessary to pay attention to how far it serves to achieve the overall purposes of the legal 

system.40 This teleological principle of interpretation has in the course of time come to stand 

out as being a particularity of the ECJ.41 

It is nonetheless customary to distinguish between objective and subjective teleological 

interpretation. An objective teleological interpretation seeks to answer the question how the 

objective purposes behind the rule can best be achieved, while the subjective variant takes 

its departure in what goal or desire the legislator intended to achieve. It is the first of these 

two variants that appears related to Locke’s view of the law. For the same reason that Locke 

rejected the idea of the law as the expression of someone’s will, it is also impossible to base 

oneself solely on the declared views or intentions of the Member States about the content of 

EC law, when interpreting it. 

A certain caution is nonetheless called for. The teleological principle of interpretation is in 

accord with Lockean interpretation of the law only to the extent that it aims to safeguard the 

rights of individuals (what Dworkin terms principles), because that is the goal of the institution 

of the society and the goal against which the law must therefore always be interpreted (cf. 

Locke 1988 II: 275, § 12). To the extent to which courts, through a teleological interpretation 

                                                 
38 It may of course be asked what is the meaning of the Advocate-General’s reference to national legal systems. But in the 
individual-based theory all state power must meet the same requirements of necessity and proportionality. On that point there is 
thus no reason to make a distinction between the Community and the Member States. 
39 Cf. 6/60, “Jean E.Humblet v Belgian State”, ECR [1960] 559 at 575. According to this Judgment the Treaty must be 
interpreted with regard to ratio legis. See further Brown and Kennedy (1994: 304). 
40 The method has been used to avoid unacceptable results stemming from a strict interpretation according to the letter, and to 
fill gaps in EC law. See Schermers and Waelbroeck (1992: 18), and the legal cases referred to there. 
41 There is a rich store of literature on the application of the teleological principle of interpretation in EC law. A small selection 
includes Brown and Kennedy (1994: 316), Schermers and Waelbroeck (1992: 18), Craig and de Burca (1998: 86), and 
Pescatore (1983). 
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of the legal rules, pay collectivist regard (termed policies by Dworkin 1977; 1986) in fact 

infringes the rights of individuals, the Court has set out on that course which Locke called 

tyranny (Locke 1988 II: 400, § 202). 

 

National courts as EC Courts – the protection of rights in the Member States legal systems 

As previously discussed, in the same way as in the horizontal division of power, the division 

of power between upper and lower levels in federal theory is an instrument for safeguarding 

the rights of individuals.42 In accordance with the accounts given above about what is known 

as co-operative federalism, in the European Citizen model the Courts both of the Member 

States and of the Community are part of a legal whole. In the areas covered by the Treaties 

both the Community’s and the Member States’ Courts are to be characterised as trustees in 

relation to Community citizens because they derive their trust from the same subject. It is 

therefore in principle not alien to the European Citizen model that Member States’ courts can 

have jurisdiction in questions that include Community law aspects.43 In the Community legal 

system the national courts are then to be designated as common EC Courts with general 

jurisdiction, whose task is ensure both the effective implementation of EC law and to 

safeguard the rights enjoyed by individuals in EC law. This understanding of their rôle has 

also been set out in ECJ case-law.44 The protection of rights must be upheld by Member 

States’ courts in relation both to the infringements that may be committed by the Member 

States and to those by the Community institutions. The tangible statement of this task in the 

EC constitution is to be found in Article 10 of the EC Treaty, which sets out the so-called duty 

of loyalty. The preliminary ruling procedure under Article 234 of the EC Treaty is an aid to 

national courts in fulfilling their obligation under Article 10 of the EC Treaty (Temple Lang 

1997: 5).  

The protection of rights in the European Citizen model means that a Member State court 

faced with questions of EC law plays an important constitutional rôle within the Community. 

                                                 
42 See Madison (1992: no 51, 267) compared with USCT, New York v. United States, (91-543), 488, U.S. 1041 (1992), available 
at http://supct.law.cornell.edu/ supct/html/91-543.ZO.html (15 July 2001). See also the dissenting opinion of Judges Blackmun, 
Marshall and Stevens i USCT Coleman v. Thompson (89-7662), 501 U.S. 722 (1991): “federalism secures to citizens the 
liberties that derive from the diffusion of sovereign power,” available at http://supct.law.cornell.edu/supct/html/89-7662.ZD.html, 
and Gregory v. Ashcroft (90-50), 501 U.S. 452 (1991): “Just as the separation and independence of the coordinate Branches of 
the Federal Government serves to prevent the accumulation of excessive power in any one Branch, a healthy balance of power 
between the States and the Federal Government will reduce the risk of tyranny and abuse from either front,” available at 
http://supct.law.cornell.edu/supct/html/90-50.ZO.html (16 July 2001). 
43 “When … we consider the State governments and the national governments, as they truly are, in the light of kindred systems, 
and as parts of ONE WHOLE, the inference seems to be conclusive that the State courts would have a concurrent jurisdiction in 
all cases arising under the laws of the Union where it was not expressly prohibited” (Hamilton 1992: no 82, 424). 
44 C-2/88, “Zwartfeld and others”, ECR [1990] I-3365 at I-3372, §§ 16-18, and T-51/89, “Tetrapak Rausing SA v Commission of 
the European Communities”, ECR [1990] II-309 at II-364, § 42. 
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Such a court must shoulder the responsibility that EC constitutional law has placed on it, 

constructively, willingly and intelligently (Temple Lang 1997: 16-17). A Member State court 

must therefore not seek excuses not to apply EC law decisions or, through abuse of the acte 

claire doctrine, neglect to apply to the ECJ when questions of EC law are of importance for 

the determination of the case.45 It may seem a truism to note this situation, but the attitude of 

several Member States’ courts, not least the Swedish courts, indicates that some of them 

regard a request to the ECJ almost as a loss of prestige or an abandonment of national 

sovereignty.46 

The question whether a preliminary ruling shall be obtained at all is under present 

arrangements entirely a matter for the judgement of the Member States’ court. When a court 

for one reason or another opposes making a request the parties to the case have no 

possibility to insist on it, even in cases where it would be objectively justified. This state of 

affairs is unsatisfactory according to the principles of the European Citizen model regarding 

access to justice and the rule of law.  

 

Types of rights in the European Citizen model 

The objective of the individual-based theory, which follows from the basic Lockean norm 

regarding the preservation of mankind, is the individual’s autonomy (self-government), in the 

sense that no-one shall be dependent on the arbitrary will of others for his life and livelihood. 

According to the European Citizen model the community is an important tool for the 

realisation of the right to self-government. Personal self-government can imply both positive 

and negative obligations between individuals (Simmons 1992: 60).  

According to the individual-based theory, claim rights against other individuals already exist 

in the state of nature, in consequence of the Law of Nature (because of the equality 

principle), and this approach forms the basis for Locke’s theory of property. Even the types of 

right that exist in the family relationship and the right to charity are claim rights in character, 

in which the political society is to be regarded as the subsidiary party to the obligation.47 

                                                 
45 See Advocate-General Dámaso Ruiz-Jarabo Colomer, El Juez nacional como Juez Comunitario, p. 32, Temple Lang (1997: 
17), and Nergelius (1998: 147). 
46 The question of the criterion for what is “acte claire” has been abused by national courts that for various reasons have 
declined to recognise the precedence of EC law over national law and direct effect in the national legal system. The best-known 
example appears to be the French Conseil d’Etat in the case of Cohn-Bendit [1980] 1 Common Market Law Reports 543. For a 
similar argumentation from a Swedish court, see Sánchez Nieto ./. Riksskatteverket, Judgment of 8 May 2000, Länsrätten i 
Skåne län, rotel 334, mål 1155-98. Cf. Nergelius (1998: 148) and Arnull (1989). 
 
47 “… Charity gives every Man a Title to so much out of another’s Plenty, as will keep him from extream want…” (Locke 1988 I: 
170, § 42). “For Children being by the course of Nature, born weak, and unable to provide for themselves, they have by the 
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Locke’s understanding of the individual’s right to self-government presupposes a view of 

strong claim rights balanced by obligations. Individuals thus have a duty to respect the rights 

of others irrespective of whether they are in a mutual political society or not.48 

All Hohfeld’s types of rights are to be found in Locke’s theory of rights, but the centre of 

gravity lies in claim rights.49 The simple privilege, that is to say the liberty to take, or not to 

take, a certain action, lies in those areas where the Law of Nature is silent as regards 

opposing claims. The most important example seems to be the right to acquire property, so 

long as that does not come into conflict with the possibility for others to do the same (the 

Lockean proviso), since that does not require anyone else’s prior permission (Locke 1988 II: 

287, § 27). The acquisition of property constitutes an exercise of liberty and of power. The 

acquisition creates a new legal relationship, with liberties, claims and powers that are binding 

on others since the others may not, without the consent of the possessor of the right, change 

the legal situation (immunity) (Simmons 1992: 70). 

It is precisely the circumstance that individuals have moral rights, that are of the nature of 

claims protected by immunity, that leads on to Locke’s conclusions about the purpose of 

society and its limited character. In an extension of it, the rôle of the courts is quite another 

than in state-based theory, in which claim rights may only be accorded by the State. In 

Hohfeld’s terminology the point may be expressed in the terms that individuals enjoy 

immunity as against the State regarding the core of their rights. This immunity safeguards the 

requirement that political society must be limited in character. Conversely, the right of 

individuals to effective legal remedies, which is an indispensable requirement for the 

existence of political society, must be considered as a claim that there be institutions 

appropriate for judicial hearing and power to bring about such hearing.50 Citizens enjoy 

immunity against the state’s attempts at retrenchment on this point, because encroachment 

on the right to legal remedy breaks the contract of government. Because essential Lockean 

                                                                                                                                                         
appointment of God himself, who hath thus ordered the course of nature, a Right to be nourish’d and maintained by their 
Parents, nay a Right not only to a bare Subsistance, but to the conveniences and comforts of Life, as far as the conditions of 
their Parents can afford it” (ibid.: 207, § 89; cf. Simmons 1992: 73). 
48 “… being all equal and independent, no one ought to harm another in his Life, Health, Liberty or Possessions” (Locke 1988 II: 
271, § 6). Individuals also have a duty, so long as they do not thereby put their own existence at risk, to help other individuals: 
“… when his own Preservation comes not in competition, ought he, as much as he can, to preserve the rest of Mankind…” 
(ibid.). 
49 Cf. Locke’s argument in An Essay Concerning Human Understanding (1959 II: Chapter XVIII, 472, § 3) as regards moral 
relations: “Sometimes the foundation of considering things, with reference to one another, is some act whereby any one comes 
by a moral right, power or obligation to do something. Thus, a general is one that hath power to command an army; and an 
army under a general is a collection of armed men, obliged to obey one man.” 
50 In Hohfeld’s terms: the individual has the power to bring a case against the state power in a court. The individual is not 
incapable, as against the state power, of bringing about this change in the legal position. The state power has no immunity 
against the change in question being caused by the individual. 
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rights are claim rights, the right to legal remedy is an integral part of Locke’s theory of rights. 

The effectiveness of all other rights rests on the prerequisite of access to effective legal 

remedy. 

In the European Citizen model, individuals have rights against the Community in the same 

way as they have rights against their respective States. On this question there is a significant 

difference compared with the Member State model. In consequence it is not open to either 

the Member States or the Community to curtail the rights of an individual to a different or 

greater extent than provided in the basic Treaties or the principles on which those Treaties 

rest. With independent rights, the individual therefore still has something to say, even after 

the Council, the Commission or the Member States have thought fit to negotiate away the 

right in question (Simmons 1992: 119). It is the court’s task to uphold these rights when the 

other organs of the Community have made encroachments on them that cannot be 

adequately justified by the necessity of the measure with reference to the purposes for which 

the Community was created. 

 

 

4. ‘Internal’ Status of Human Rights within the EC/EU’s Legal Order Problematised 
 

Does the present judicial architecture provide effective legal remedies? 

Article 234 of the EC Treaty (preliminary rulings) provides the opportunity for individual 

parties to seek a ruling on the validity and interpretation legal acts of the Community and its 

institutions, in cases where those parties do not have the right to bring a case direct to the 

ECJ under Article 230 (validity of Community acts). Under Article 234 a Member State court, 

against whose decisions there is no remedy under national law, must seek a preliminary 

ruling when a question concerning the validity or interpretation of an EC law comes up before 

it. The two procedures, on the one hand under Articles 230 and 241 (validity), and on the 

other under Article 234, are intended to complement one another and ensure a complete 

system of legal remedies to safeguard the protection of the rights of individuals and the rule 

of law within the Community.51 The system of preliminary rulings thus constitutes an essential 

guarantee of the rule of law in the Community legal system.52 

                                                 
51 294/83, “Parti écologiste Les Verts v European Parliament”, ECR [1986] 1339 at 1365, § 23. 
52 See inter alia Schermers and Waelbroeck (1992: 271), der Groeben (1997: 612, § 17), and Advocate-General Dámaso Ruiz-
Jarabo Colomer, El Juez nacional como Juez Comunitario, p. 110. 
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The European Convention for the Protection of Human Rights and Fundamental Freedoms 

(the European Convention) provides in Article 6 that everyone shall have the right to a fair 

trial by an independent and impartial tribunal. Article 13 of the Convention provides that 

everyone whose rights and freedoms have been violated shall have an effective remedy 

before a national authority. These two Articles ensure an effective protection of the material 

rights enjoyed by individuals under the European Convention (van Dijk and van Hoof 1998: 

700). 

The protection of rights under the Convention constitutes one of the general legal principles 

in EC law.53 The principle is confirmed also in Article 47 of the European Union Charter of 

Fundamental Rights, which reads as follows:54 

• Right to an effective remedy and to a fair trial 

• Everyone whose rights and freedoms guaranteed by the law of the Union are violated 

has the right to an effective remedy before a tribunal in compliance with the conditions 

laid down in this Article. 

• Everyone is entitled to a fair and public hearing within a reasonable time by an 

independent and impartial tribunal previously established by law. Everyone shall have the 

possibility of being advised, defended and represented. 

• Legal aid shall be made available to those who lack sufficient resources insofar as such 

aid is necessary to ensure effective access to justice. 

 

The Charter of Fundamental Rights adopted at Nice on 1 December 2000 thus also gives 

individuals access to effective legal remedies in national courts and to a hearing on their 

rights under EC law. The EU Charter is formulated on this point with Article 13 of the 

European Convention as the model. According to the case-law of the European Court of 
                                                 
53 Treaty on European Union, Article 6.2, and inter alia cases 44/79, “Liselotte Hauer v Land Rheinland-Pfalz”, ECR [1979] 3727 
at 3744f, §§ 15ff, 222/84, “Marguerite Johnston v Chief Constable of the Royal Ulster Constabulary”, ECR [1986] 1651 at 1682, 
§ 8, and 222/86, “Union Nationale des entraîneurs et Cadres techniques professionnels du football (Unecctef) v Georges 
Heylens and Others”, ECR [1987] 4097 at 4117, § 14. 
54 The European Parliament’s commentary, during the preparatory discussions, on the right reads as follows: “This Article 
reproduces Article 13 of the European Convention on Human Rights… The ECJ established this principle in Community law in 
its Judgment of 15 May 1986 (Johnston, Case 222/84, REG. s. 1651). According to the Court this principle applies also to the 
Member States when they apply Community law. The purpose of introducing this jurisprudence into the provision was not to 
change the system for bringing cases provided for in the Treaty, inter alia as regards the rules on whether the case may be 
taken up. This principle shall be implemented in accordance with procedures laid down in the Treaty: a plea of invalidity suit 
when the conditions for bringing a case are fulfilled and a request for a preliminary ruling to determine whether a case may be 
taken up before a national Court. The wording of the article has been adapted to be in keeping with the special features of the 
Union. Thus the reference to national authority was struck out since the provision is to be applied only to the institutions and 
organs of the Union, and within that framework cases may be brought either before a Community court or before a national 
Court, which is the general court for the application of Community law. In the same way the term ‘national authority’ has been 
replaced by the term ‘court’, since purpose of the case law of the court is to offer protection by a court.” Document Reference: 
CHARTE1/4123/1/00 REV 1 CONVENT 5 and CHARTE 4137/00 CONVENT 8. 
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Human Rights, a prerequisite for an effective legal remedy is that the court concerned must 

be competent to hear the case, and that where appropriate it must be able to give assent to 

the plaintiff’s plea.55 

In the present legal architecture individual citizens have only one common judge in the 

Community that provides an effective legal remedy, namely the ECJ, since that court is 

established in accordance with the EC Treaty and is the only court with competence to reject 

legal acts of the Community. It is thus this court that has the ultimate task of ensuring that 

Community institutions legislate within the framework of the task entrusted to them, and that 

the institutions and Member States implement these legal acts in a manner that accords with 

Community law. 

In most instances the individual’s route to the ECJ goes via the courts in the Member States, 

but they are not themselves competent to reject Community legal acts.56 The reason for this 

is inter alia that the ECJ is deemed to have better material qualifications than a national court 

for determining the validity of legal acts of the institutions.57 If individuals are refused justified 

access to the ECJ it means that they have been denied access to the common judge (appeal 

on Earth) and thus that they are subject to the arbitrary will of another. 

The question then arises whether the interplay between Member States’ courts and the ECJ 

in accordance with Article 234 makes effective the claim to access to the common judge, that 

is to say, whether in its present shape it may be regarded as constituting an effective legal 

remedy in the strong sense demanded by the European Citizen model. 

The right to effective protection for the rights of individuals within EC law entails, in addition 

to the claim to access to courts, certain consequences for the relationship between national 

law and EC law, as well as certain specific procedural claims (due process).58 From the 

perception that the Community is a political society and that EC law has direct effect in 

certain cases, it follows that the protection of the rights of individuals requires that 

                                                 
55 Inter alia, Eur. Court H.R., Klass and others, Judgment of 6 September 1978, ser. A no. 28, § 64, Eur. Court H.R., Silver and 
others, Judgment of 25 March 1983, ser. A no. 61, § 113, Eur. Court H.R., Soering case, Judgment of 7 July 1989, ser. A no. 
161, § 120, Eur. Court H.R., Costello Roberts v. The United Kingdom, Judgment of 25 March1993, ser. A no. 247-C, § 40. 
56 314/85, “Foto Frost v Hauptzollamt Lübeck-Ost”, ECR [1987] 4199 at 4231, § 17. 
57 314/85, “Foto Frost v Hauptzollamt Lübeck-Ost”, ECR [1987] 4199 at 4231, § 18 compared with the Opinion of Advocate-
General Federico Mancini at 4219 and, inter alia, Brown and Kennedy (1994: 198), and Schermers and Waelbroeck (1992: 
393). 
 
58 The material EC law requirements in proceedings in Member State courts will not be further discussed in this presentation. 
For a general examination of them, see for example Prechal (1997: 3-13). 
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Community law takes priority when it comes into conflict with the rules of a Member State’s 

own legal system.59 

The problem presents itself in a case where the Member State’s court refuses to seek a 

preliminary ruling when that is necessary if one of the parties to a dispute is to be accorded 

justice. That is at its clearest when the validity of a Community legal act has been called in 

question in the trial. This category also includes both misinterpretation (that is to say, an 

interpretation at variance with a previously given preliminary ruling or with the text of the law 

itself) and arbitrary interpretation as when the Member State’s court interprets a matter of law 

of its own accord even though there is no precedent in the field and the matter cannot be 

said to be self-evident on the criteria that the ECJ has established in its case-law.60 

The solution to this problem of effective legal remedies can sometimes be found in the 

Member State’s own legal system. The refusal by a court to seek a preliminary ruling can 

constitute a neglect of the right to effective legal remedy such that it must be deemed a gross 

miscarriage of justice and hence also give grounds for the judgment to be set aside. Another 

alternative is that when leave to appeal is applied for, higher courts automatically grant it in 

cases where preliminary rulings have not been sought (Schermers and Waelbroek 1992: 

411; Bernitz and Kjellgren 1999: 150). In both these cases there can be said to be an 

effective legal remedy (appeal on Earth), since the matter can still reach the ECJ through the 

preliminary rulings procedure. Member States’ courts are, however, constitutionally 

prevented from finding in favour of the plaintiff in those cases that concern the validity of 

Community legal acts. They can therefore never be considered to constitute an effective 

legal remedy in their own right, that is to say without co-operation with the ECJ, since a 

Member State’s court is not competent to judge between the Community and an individual 

(Locke 1988 II: 358, § 136). 

The view that the question of access to the ECJ concerns access to an effective legal 

remedy in the sense of the European Convention has also been confirmed by the German 

Constitutional Court, which found that that the ECJ is a Court established by law, as 

envisaged in Article 6.1 of the European Convention. If a German Court covered by Article 

234.3 of the EC Treaty does not seek a preliminary ruling from the ECJ it thereby infringes 
                                                 
59 Cf. Locke’s reference to Hooker in Two Treatises (1988 II: 330, § 94): “Civil Law being the Act of the whole Body Politick, doth 
therefore over-rule each several part of the same Body.” Hooker himself expresses in this connection what Martti Koskenniemi 
(1989: 41) calls the Utopian idea of international law (the descending pattern of justification): “… so there is no reason that any 
one commonwealth of itself should to the prejudice of another annihilate that whereupon the whole world hath agreed” (Hooker 
1989: 98). 
60 As regards these criteria see 283/81, “Srl CILFIT and Lanificio di Gavardo SpA v Ministry of Health”, ECR [1982] 3415 at 
3430, § 16. 
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the right of a party, under Article 101.1 of the German Constitution (Grundgesetz), to access 

to the court established by law (“Niemand darf seinem gesetzlichen Richter entzogen 

warden”).61 

A question of particular interest in this connection is which court is to be regarded, in the 

terms of Article 234.3, as a court “against whose decisions there is no judicial remedy under 

national law.” Such a court is obliged to seek a preliminary ruling concerning questions of EC 

law, the answers to which are necessary to the court’s judgment in the matter. The question 

is brought to a head in cases where leave must be granted for a case to be taken to a higher 

court, since it is then not clear which of these courts is to be deemed that against whose 

decisions there is no ordinary legal remedy.62 

Another important question is what is the purpose that the obligation in Article 234.3 is to 

satisfy. The purpose of the obligation to seek a preliminary hearing can on one view be the 

need for uniformity in EC law, that is to say, that the function of preliminary rulings is primarily 

to create precedents. On that interpretation it is not at all unreasonable to consider that it is 

only the Supreme Courts in The Member States that are covered by Article 234.3 (the 

abstract theory). If the important function is the protection of rights, however, the definition 

should be held to apply to the court against whose decisions there is no unconditional right of 

appeal (the concrete theory).63 Since, in the European Citizen model, the Community has 

been established precisely in order to safeguard the moral rights of individuals, it is the latter 

interpretation that appears most compatible with this model because in it the protection of 

rights is an interest more worthy of attention than opposing interests of a more organisational 

character.  

A problem in this regard is how the Community rules of law are viewed in the legal systems 

of the Member States. The question concerns whether the disregard of EC law in the 

national courts is to be deemed in conflict with the State’s own legal system, in the last resort 

with its constitution. If the Member States’ courts, in accordance with the principles of the 

Member State model, regard EC law as subordinate to the internal constitution there remains 

no possibility, even in those Member States that have special Constitutional Courts, for 

                                                 
61 2 BvR 197/83 Judgment reported in Common Market Law Reports [1987] 3, pp. 225-65. Comments on the Judgment by 
Professor Meinhard Hilf (1988), and by Professor Jochen Frowein (1988). See also 2 BvR 876/85, Judgment reported in 
Common Market Law Reports [1989] 1, pp. 113-16, 2BvR 808/82 Judgment reported in Common Market Law Reports [1989], 
pp. 902-16, and Schermers and Waelbroeck (1992: 415). The right under Article 101.1 of the Constitution is intended primarily 
to afford protection against arbitrary treatment by the courts. 
62 The matter has been laid before the ECJ through a request for a preliminary ruling from Hovrätten för västra Sverige (Avd. 2, 
Rotel 26) by its decision of 9 March 2000 in Case B 126-99. 
63 As regards, respectively the abstract and the concrete theory, see Jo Shaw (1996: 241). 
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internal control of whether the Member States’ courts correctly apply EC law on access to 

effective legal remedy.64 EC law is not regarded in such cases as setting a constitutional 

parameter. A court that adopts this view washes its hands of the assertion that national 

courts and authorities infringe the right of individuals to an effective legal remedy, in those 

cases where the court neglects to seek a preliminary ruling under Article 234, even though it 

would be objectively justified. That attitude on the part of the courts of Member States has 

indeed been the subject of severe criticism (Alonso García 1994: 472-75). Nor does it seem 

to have been approved by the German Constitutional Court which, on the contrary, in a case 

concerning a constitutionality application noted that disregard of EC law constitutes a breach 

of the German Constitution and infringes the right of individuals to an effective legal 

remedy.65 The sole legal remedy that remains when national courts refuse to maintain the 

protection of rights in accordance with EC law is the possibility of an appeal to the European 

Court of Human Rights, invoking the rights in Articles 6 and 13 to an effective legal remedy. 

Where redress is not obtained in the State’s own legal system the problem thus remains that 

the present structure where a party to a case cannot request a preliminary ruling leaves 

access to the ECJ conditional upon the de facto discretion of the court in the Member State. 

Access to the common judge is then not a matter of right but of concession.66 To adopt 

Hohfeld’s above quoted terminology of rights, the individual lacks the “power”, which is 

definitive as regards an effective legal remedy, to carry the matter to the ECJ. Conversely, 

the Member State enjoys immunity as against the individual party in this regard (Rasmussen 

1998: 130). 

The consequences, according to Lockean theory, of a denial of legal remedy are well known. 

Since the state power is only an exercise in common of competences that belong to 

individuals in the state of nature the State cannot of itself lay greater claim to privileges or 

immunities in a trial of law than can any other party.67 This follows from the fact that the 

dispute about an interpretation of the general law in such cases is at bottom a dispute 

between the individual party to the trial on the one side and all other individuals on the other 

side. Once framed, the law is divorced from its originator and must be interpreted by the 

impartial common judge. If such a common judge is not available in the system, the 
                                                 
64 In the manner that occurred in a case in the Spanish Constitutional Court, see STC 64/1991, Judgment of 22 March 1991 
(APESCO) Boletín Oficial del Estado, 24 april 1991, pp. 9-19 at p. 16, § 4. 
65 2 BvR 197/83, Judgment reported in Common Market Law Reports [1987] 3, pp. 225-265. 
66 For a practical example of this complex of problems, see the Case of Sánchez Nieto ./. Riksskatteverket, Judgment of 8 May 
2000, Länsrätten i Skåne län, rotel 334, Case1155-98. 
67 Cf. John Locke (1997 VI: 118) where it appears that the state power can have no other rights than those that belong to an 
individual in the state of nature governed by natural law (reason). 
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individual is thus subjected to the arbitrary will of the other individuals (who then via their 

trustees judge in their own case). This state of affairs is by definition the same as the state of 

nature.68 

In the state of nature there is no political obligation. No-one can in the state of nature lay 

claim to exercise authority over another, and it is open to everyone to interpret the Law of 

Nature to the best of his judgement. Since the exercise of state power must always be 

capable of being legitimised and justified in accordance with the fundamental principles that 

motivated the creation of the society, a denial of legal remedy means that society releases 

the individual from political obligation. This state of affairs has aptly been termed 

philosophical anarchy or Lockean anarchism.69 

This means that the law, through the absence of the common judge, loses the essential 

moral quality that is indispensable to its binding effect and instead it transforms into the rule 

of men by force.70 In relation to the individual, the state power then has no morally based 

claim to obedience. The denial of effective legal remedies, even if it takes the form that a 

Member State court in the course of a hearing finds it inappropriate to seek a preliminary 

ruling on questions that cannot be considered self-evident in the restrictive sense in which 

the ECJ has defined this concept, is thus the same as the dissolution of the moral duty to 

obey the law.71 A Member State court that denies a party access to the ECJ when the 

question concerns the validity of Community legal acts has thus in principle put the plaintiff in 

the state of nature. In this case there is a common legislator (the EC), alternatively a 

common executive (the Member State), which if uncontrolled by the common judge rules 

arbitrarily. 

That individuals for prudential reasons nonetheless obey the law, because otherwise they 

are exposed to the sanctions, in this situation morally unwarranted, of the state power, is not 

                                                 
68 “… those who have no such common Appeal, I mean on Earth, are still in the state of Nature, each being, where there is no 
other, Judge for himself, … which is the perfect state of Nature” (Locke 1988 II: 324, § 87). 
69 On the meaning of these concepts see Simmons (1993: 218-69). 
70 “… whosoever in Authority exceeds the Power given him by the Law, and makes use of the Force he has under his 
Command, to compass that upon the Subject, which the Law allows not, ceases in that to be a Magistrate, and acting without 
Authority, may be opposed, as any other Man, who by Force invades the Right of another” (Locke 1988 II: 400, § 202). 
71 “… where an appeal to the Law, and constituted Judges lies open, but the remedy is deny’d by a manifest perverting of 
Justice, and a barefaced wresting of the Laws, to protect or indemnifie the violence or injuries of some Men, or party of Men, 
there it is hard to imagine anything but a State of War. For wherever violence is used, and injury done though by hands 
appointed to administer Justice, it is still violence and injury, however colour’d with the Name. Pretences, or Forms of Law, the 
end whereof being to protect and redress the innocent, by an unbiassed application of it, to all who are under it; wherever that is 
not bona fide done, War is made upon the Sufferers, who having no appeal on Earth to right them, they are left to the only 
remedy in such Cases, an appeal to Heaven” (Locke 1988 II: 281, § 20). 
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a tacit consent type of circumstance that constitutes a legitimation of the law.72 The denial of 

an effective legal remedy thus means that the individual who breaks the law is not guilty of a 

morally reprehensible action, on the proviso that he does not thereby cause fellow human 

beings disproportionate harm. 

 

 

Future protection of rights – organisational questions 

Perhaps the most serious weakness in the protection of rights under the European Citizen 

model, and in European judicial architecture, is that there is no direct access to the European 

courts when national courts are unable, or do not wish, to apply EC law (Arnull 1989: 636). 

The appeal procedure is then conducted in the national legal system which does not of itself 

guarantee the legal protection that the individual-based model of society prescribes, since 

there is not a ‘common judge’. Even if, as previously discussed, it is natural to allow Member 

State courts jurisdiction over questions of EC law it is in the last resort only the Community’s 

own court that can create legal clarity in difficult cases. It may be of interest to make a 

comparison with the American example. 

 

… the national and State systems are to be regarded as ONE WHOLE. The Courts of the 

latter will of course be natural auxiliaries to the execution of the laws of the Union, and an 

appeal from them will naturally lie to that tribunal, which is destined to unite and assimilate 

the principles of national justice and the rules of national decisions (Hamilton 1992: no. 82, 

425). 

 

The question of the Federal Court’s jurisdiction in the American case is a question of the right 

of parties and not of the national court’s judgement about expediency. As regards EC law the 

question becomes especially acute in the matter of proceedings about the validity of EC legal 

acts in cases where, under the restrictive conditions laid down in Article 230 of the EC 

Treaty, there is no direct right to plead before the ECJ. 

                                                 
72 “The Title of the Offender, and the Number of his Followers make no difference in the Offence, unless it be to aggravate it. 
The only difference is, Great Robbers punish little ones, to keep them in their Obedience, but the great ones are rewarded with 
Laurels and Triumphs, because they are too big for the weak hands of Justice in this World, and have the power in their own 
possession, which should punish Offenders… If God has taken away all means of seeking remedy, there is nothing left but 
patience. But my Son, when able, may seek the Relief of the Law, which I am denied” (Locke 1988 II;: 385, § 176). 
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The functioning of effective legal protection thus requires the complicated interplay between 

national courts and the ECJ under Article 234 never to fail (Schermers and Waelbroeck 

1992: 323). If Member State courts were given competence to give final interpretations it 

would require all these courts to be manned by Dworkin’s super-judge “Hercules” (1977: 105-

30). That is however not realistic, and it must be assumed that the number of wrongly 

determined cases would be very great (Tallberg 1999: 242). 

A legal system which builds on indirect implementation and control will always run the risk 

that Member State courts quite simply go their own way in the interpretation of the EC 

constitution, in a manner that alters the balance between the different levels. As previously 

discussed, that would in the longer term be one of the most serious threats to the protection 

of the rights of individuals. In federal structures that problem has been solved by the creation 

of a Federal Supreme Court and a federal system of courts alongside those of the lower 

levels, to which judgments by the lower levels can be appealed (Dicey 1982: 88). 

It is hardly possible to permit individual Member State courts to administer the control of the 

legality of Community legal acts, since the common legal system would rapidly disintegrate 

into a fragmented legal and judicial chaos,73 just as the ECJ has found in its case-law.74 This 

problem also appeared when the American Constitution was elaborated but the solution 

adopted then was quite different from the European solution. In the USA responsibility for 

maintaining the federal legal system was entrusted to special federal circuit courts, with the 

Supreme Court as the highest federal court. On a plea by an individual party, a judgment by 

a State court can therefore be tested in the federal court on those points that comprise 

federal legal questions. That way the danger can also be avoided of what Hamilton (1992: no 

81, 417) termed “the prevalency of a local spirit,” that is to say that Member State courts 

permit judgments to be based on local political concerns rather than on legal concerns.75 

That danger is naturally greatest in matters that politically are especially sensitive in the 

particular Member State where the case is brought. Questions concerning the interpretation 

of the law that applies to the entirety of the political societies which, together, make up the 

superior level, are best determined by the court that has been established by the entirety76 

                                                 
73 314/85, “Foto-Frost”, ECR [1987] 4199. 
74 “The mere necessity of uniformity in the interpretation of the national laws decides the question. Thirteen independent courts 
of final jurisdiction over the same causes, arising upon the same laws, is a hydra in government, from which nothing but 
contradiction and confusion can proceed” (Hamilton 1992: no 80, 408). 
75 For a Swedish examples see Vängby (1998-99: 370), and Nergelius (1998: 142). 
76 The Supreme Court early took a position on the competing claim from the State: “in this court every state in the Union is 
represented; we are constituted by the voice of the Union, and when decisions take place, which nothing but a spirit to give 
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and that therefore also has a better overview over the entirety.77 This view is also to be found 

in the ECJ’s argumentation that it, and not national courts, must have a monopoly on 

interpretation of the validity of Community legal acts.78 

An effective protection of rights for the maintenance of the rights of individuals thus appears 

not to be capable of being combined with the present system, unless the question of 

decisions by national courts whether to seek preliminary rulings from the ECJ can be the 

object of independent appeal. The matter is further complicated by the fact that the present 

system entails that those Member State legal systems, which are the worst in meeting the 

requirements of EC law, are also those that appear to have the worst qualifications for 

getting to grips with the problems of their own accord (Hartley 1999: 122). 

The establishment of federal circuit courts, quite independent of the various Member States’ 

administrative and judicial structure, appears to be the solution that best chimes with the 

principle of access to justice. That would also alleviate the burden of work for the heavily 

overloaded ECJ.79 The risk of unjustified appeals, that is to say cases that fall under the 

correct acte claire doctrine, could be avoided by the introduction of a procedure for seeking 

leave for proceedings on the right to a hearing before the regional EC court. That hearing 

would then at least be conducted by a court that is both competent to accord justice to the 

plaintiff and equipped with the necessary overview of EC law in its entirety, which is 

something that most Member State courts must be regarded as lacking. 

 

 

A glance at the future 

Thanks not least to the case-law it has itself laid down, the ECJ has come to occupy a 

significantly more central position than could have been expected when the EC was founded. 

The Court has been the object of sharp criticism, both from Member States and from 

academics, over this case-law by means of which the Court’s rôle has been extended and 

                                                                                                                                                         
ground and harmonize can reconcile, ours is the superior claim upon the comity of the state tribunals.” Martin v. Hunter’s 
Lessee, 1 Wheat. 304 (1816), quoted in Kurland (1987 IV: 314). 
77 This court may reasonably also be considered more independent of local interests or circumstances (such as, for example, 
careers, financial matters, and so on) that might otherwise exercise an undesirable influence on the court’s finding. 
78 314/85, “Foto Frost v Hauptzollamt Lübeck-Ost”, ECR [1987] 4199 at 4231, § 18, compared with the Opinion of Advocate-
General Federico Mancini at 4219 and, inter alia, Brown and Kennedy (1994: 198), and Schermers and Waelbroeck (1992: 
393). 
79 This circumstance is otherwise most frequently adduced as a reason why the courts of Member States (which are often 
reluctant any way) should not seek a preliminary ruling from the ECJ (see for example Lord Denning in Bulmer v. Bollinger 
[1974] 2 All ER 1226) despite the fact that such a request would be justified on the criteria that this over-burdened Court has 
itself laid down in its case-law. 
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which has been perceived as encroaching on the sovereignty of Member States. The 

tendency regarding the ECJ’s institutional position has been unequivocal: it is not by revision 

of the Treaties that the judicial power in the EC has been reinforced.80 On the contrary, 

before conclusion of the Maastricht Treaty the British Government proposed that the Council 

should on a qualified majority be able to disregard ‘wrong’ judgments by the ECJ, and in the 

Conventions complementing EC law, such as the Brussels Convention, the ECJ has not 

been given a rôle corresponding to that which it has in the EC Treaty. 

In connection with the Amsterdam Treaty this incongruence has moreover been introduced 

into the EC Treaty itself. The questions now governed by Title IV of the EC Treaty (Articles 

61-69), and which previously belonged in the inter-governmental Third Pillar, are not subject 

to the same judicial control as the rest of the Treaty (Fernandez Esteban 1999: 19). Under 

Article 68 of the EC Treaty the ECJ has jurisdiction to give a preliminary ruling only if 

requested by a court of the kind covered by Article 234.3, that is to say a court against whose 

decisions there is no judicial remedy under national law. Furthermore, the Court has no 

jurisdiction to rule on any measure relating to the maintenance of law and order or the 

safeguarding of internal security, despite the fact that under Article 62.1 such matters are to 

be decided by the Council. Although the Council’s measures may be expected to have legal 

consequences for individuals they may not be tested in Court, that is to say they are set 

above the law. It is precisely that form of prerogative that Locke in his day opposed81 and 

that has more in common with his contemporary opponents who all united in the thesis that 

princeps legibus solutus est (Filmer 1991: 378, § 166). 

Developments since the Maastricht Treaty may give the impression the Member States are 

deliberately and methodically striving to create space to act outside the jurisdiction of the 

ECJ and therefore outside the constitutional structure that the original idea of the Community 

represented (Weiler 1999: 233). Alongside that tendency, it cannot be excluded that the 

Member States are moreover beginning to exploit the appointment of Judges as a further 

means of ensuring Member State hegemony in the Community. 

There is no more than luke-warm interest in attending to the organisational problems faced 

by the ECJ in consequence of the constantly increasing number of cases coming before it.82 

Since the establishment in 1989 of the Court of First Instance there has been no numerical 

                                                 
80 The establishment of the Court of First Instance has not re-inforced the judiciary as such but has primarily been set up in 
order to remove certain kinds of case from the ECJ’ work-load. 
81 Locke’s (1998: II: 378, § 166) prerogative concerns only “… the Power of doing publick good without a Rule.” 
82 The delay in obtaining a response to a request for a preliminary ruling was in January 2001 about two and a half years. 
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strengthening of the judiciary despite the fact that the problem has been well known and has 

grown steadily. The right to effective legal remedy in EC law fairly requires that the hearing 

shall take place within a reasonable time, as provided in Article 6 of the European 

Convention on Human Rights. In the ECJ’s present form it is doubtful whether that 

requirement can be considered as being met. 

All in all the Member States’ attitude towards the ECJ shows a disturbing tendency. An 

under-strength judiciary with members appointed for a limited period by their respective 

Member States and whose jurisdiction is constantly called in question cannot readily be 

reconciled with the European Citizen idea of “… a common establish’d Law and Judicature to 

appeal to” (Locke 1988 II: 324, § 87). Likewise, it is not unusual to hear statements about the 

desirability of disregarding ECJ judgments that do not find favour with Member States. 

Certain of the Member States’ own courts have also chosen on various occasions to mark 

out their territory against the EC and, in particular, the ECJ. Even though the Community 

legal system has so far in the main been respected, there is a pattern that does not inspire 

hope for the rule of law in the Community in future. Similar insidious tendencies have 

developed previously in history.83 Locke made a colourful comparison to illustrate the 

problem. 

 

… if a long Train of Actings shew the Councils all tending that way, how can a Man any more 

hinder himself from being perswaded in his own Mind, which way things are going; or from 

casting about how to save himself, than he could from believing the Captain of the Ship he 

was in, was carrying him, and the rest of the Company to Algiers, when he found him always 

steering that Course, though cross Winds, Leaks in his Ship, and want of Men and 

Provisions did often force him to turn his Course another way for some time, which he 

steadily returned to again, as soon as the Wind, Weather, and other Circumstances would let 

him?84 

 

If the present course of events continues, the public has every reason to feel a certain 

anxiety about the future of the judicial power in the Community. The idea of a power structure 

in which real influence is more and more gathered in a formally advisory organ, where more 

and more decisions are taken in the shape of recommendations and other non-binding forms 
                                                 
83 The avoidance of such insidious tendencies, of which history was full, was one of the most important motives of the advocates 
of American independence, see Richard (1996: 118). 
84 Locke (1988 II: 405, § 210). Algiers was the port where the Moorish pirates sold Christian prisoners as slaves. 
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that are thereby exempt from testing in the courts, and where the common court finds it ever 

more difficult to work, is no hopeful scenario. 

 

 

5. Connecting ‘Internal’ and ‘External’ Dimensions of the Charter of Fundamental 
Rights 

The above politico-philosophical analysis of the human rights protection within the EC should 

be extended quite easily in two directions: from the EC to the EU, and from the ‘internal’ to 

the external perspective of human rights protection (cf. Friese and Wagner 2002; Walker 

2005). In both directions the question of consistency of human rights protection (Williams 

2003) seems to be very important if the Charter of Fundamental Rights is to contribute to the 

legitimacy of the EU’s institutions in relation to European citizens as well as in relation to 

other subjects of international law (Ortiz 2002; Fossum 2002; De Schutter 2002; Eriksen 

2003; Matlary 2004; Menéndez 2004). Therefore, an ever expanding corpus of inter-

disciplinary literature devoted to the Charter of Fundamental Rights seems to be 

appropriate.85 

From a legal perspective the Charter of Fundamental Rights raises interesting questions as 

to its legal status and its significance for the protection of fundamental rights hitherto 

protected by the European Court of Justice as a part of the general principles of EC-law and 

as to the substantial question of whether the rights protection laid down in the Charter of 

Fundamental Rights is adequate from a legal point of view.86 Furthermore, the relation of 

EC/EU protection of human rights and the more comprehensive European protection 

(regime) of human rights overviewed by the European Court of Human Rights raises 

additional interesting legal questions as long as the European Court of Human Rights 

                                                 
85 In English an examplary sample of literature includes: Council of the EU (2000), Berling Liisberg (2001), Deloche-Gaudez 
(2001), von Dunwitz (2001), Blackburn and Polakiewicz (2002), Eriksen, Fossum and Menendez (2003), Fossum (2003), 
Hervery and Kenner (2003), Astengo (2004), Blankart and Mueller (2004), Czuczai (2004), Eeckhart (2004), Peers and Ward 
(2004), Sudarski (2004), Weiler, Begg and Peterson (2004), Williams (2004), Schönlau (2005), and Van Gerven (2005). In 
German an examplary sample of literature includes: Albert and Widmaier (2000), Busse (2001), Deutscher Bundestag (2001), 
Dix (2001), Engels (2001), Leinen and Schönlau (2001), Schulte (2001), Philippi (2002), Zimmermann (2002), Barriga (2003), 
Pache (2003), Reichinger (2004), Rengeling and Sczekalla (2004), Brosius-Gersdorf (2005), Greesmann (2005), Jarass (2005), 
Knecht (2005), Meyer (2005), and Stern and Tettinger (2005). We gathered less comprehensive samples of French (Datheit de 
la Rochèr 2000; Wathelet 2000; Gruber 2001; Silvestro 2001; Vitorino 2001) and Italian literature (Ales 2001; Arrigo 2001; 
Bourlot and Parsi 2001; Bravo, Di Majo and Rizzo 2001; Rossi 2002a; 2002b; Zagrebelsky 2004). 
86 Bonnor (2003) and Końska (2004) provided arguments that the relevant provisions of the Charter of Fundamental Rights 
contributed to the development of the right to good administration. It migh be also noted that the European Court of Justice and 
the Court of First Instance now refere regulary to the Charter in its own decisions (in 2005 and 2006 we counted more than 30 
cases, but no decision buldt only on the Charter). 
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maintains its policy of ‘margin of appreciation’ for the EC/EU legal order (Pati 2005) and a 

possibility of competing interpretation of particular human rights is pertinent (Costa 2004).87 

It has been noted that internally the EU’s protection of human rights has changed from 

indirect to direct protection (Alston and Weiler 1998; Bader 1999; Luedke 2004; Guild 2005; 

Kostakopulou 2005; Young 2005; Hartnell 2006). The Charter of Fundamental Rights could 

in such argumentation contribute to the development of democracy at the EU level (Costa 

2003; Closa 2005; Menendez 2003; 2005) and enhance its legitimacy (and identity – Lech 

2003) in relation to European citizens (Eriksen and Fossum 2004). However, the question 

remains, what is the relationship between the failure of ratification of the Constitutional Treaty 

and enlargement and, important, how does the Charter of Fundamental Rights fit into the 

picture (Sadurski 2002)? 

 The Charter of Fundamental Rights has been seen as an attempt to infuse the EU with a 

‘political soul’ and can in this sense be said to reflect the strain that the EU has come under 

as a consequence of its legal transformation during the 1960-ies and 70-ies. The EU seeks 

its genesis as an organisation established within the domain of public international law but 

has undergone an exodus into a constitutional legal order with a considerable amount of 

(state) power exercised directly over states and citizens alike. This is the general legal 

background of the issue of rights protection in the EU in general and the Charter of 

Fundamental Rights in particular (Garcia 2002; La Torre 2002; De Schutter 2004). It is true 

that the Charter of Fundamental Rights in one sense went down with the Constitutional 

Treaty (where it was the second part of the treaty) but it is also an independent (legal) 

instrument that has already been adopted, although non-binding in the legal sense. Is this to 

be understood as a rejection of the notion of rights-protection in the EU (presumably on the 

grounds that such protection corresponds to the Member States rather than the EU) or as an 

incidental side-effect of a general scepticism towards ‘Brussels’. 

 In this respect the political importance of the Charter of Fundamental Rights is also 

important (despite the fact that they may lead into the opposite direction to more legal ones). 

Pertinent questions include: To what extent is the Charter of Fundamental Rights supported 

(and the values enshrined in the document) by different actors, at different levels of 

governance?  What are the reasons of their support/opposition to the Charter (rights and 
                                                 
87 European Court of Human Rights now supports its own judgements also by noting the relevant articles of the Charter of 
Fundamental Rights (e.g. cases of Sørensen v Denmark and Rasmussen v Denmark, applications nos. 52562/99 and 
52620/99, judgement of 11 January 2006; VO v France, application no. 53924/00, judgement of 8 July 2004; Hatton and others 
v the United Kingdom, application no. 36022/97, Judgement of Grand Chamber of 8 July 2003; I. v the United Kingdom, 
application 25680/94, Judgement of 11 July 2002). 
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principles) and its values? What are the consequences of the (quantity and quality of) 

support by different actors at different levels of governance for the role of the Charter within 

‘internal’ and ‘external’ human and ethic dimensions of EU integration?  

 All that more political considerations lead to the problematique of the EU role in the 

world politics. There it has been claimed that the EU stands for the promotion of democracy 

and human rights (Crawford 2002; Feliu 2003; Winn 2003; Wiener and Schwellnus 2004; 

Björkdahl 2005), and development a particular focus on human security adding to national 

and international security (Menendez 2004; Sjursen 2004). Such a role is provided by 

specific human rights clauses in the association agreements with third countries (Bartels 

2004), where we may speak also about conditionality in enlargement policies (Horning 2003; 

Schmid 2004). If the Charter of Fundamental Rights becomes legally binding such claims will 

be definitely more determinate, but they would need a backing also in the observation of the 

Charter by the EU and its Member States itself also in more delicate internal policies, such 

as immigration (Peers 2001; Maglirevas 2004; Cholewinski 2005; Tholen 2005), and asylum 

policy remedies (Peers 2001; Ackers 2005; Meyerstein 2005). Part of such a consistency the 

EU can gain if the human rights check and balances (or garanties) are provided also in 

Justice and Home Affairs (Apap and Carrera 2004; Su 2004; Cameron 2005; Temple Lang 

2006), and Common Foreign and Security Policy (King 1999; Lodge 2004; Su 2004; 

Warbrick 2004; Temple Lang 2006). It seems that the legal and political meanings of the 

Charter of Fundamental Rights correspond in great part to the role the EU may legitimately 

claim for itself in world politics. On both count the seriousness of the EU with respect to 

human rights (shown in particular by the legal binding force of the Charter and the jurisdiction 

of the European Court of Justice) raises the profile the EU might aspire for in the 

international community.  
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Conclusions 

It follows from our analysis and problematisations that the Charter of Fundamental Rights is 

the result of various political and social struggles for the protection of human rights within the 

EU (Williams 2003). While we may agree with the general observation that the Charter 

changes the opportunity structure of actors within the EU (Engel 2001), it looks like those 

empowered are not citizens of the EU (Reich 2001; Olgiati 2002) but the European Court of 

Justice and (perhaps even more) the Court of First Instance (Granger 2003; Jacobson and 

Ruffer 2003; Knook 2005). In addition to that the compromises observed in the drafting of the 

Charter (Bellamy and Schönlau 2003; Vranes 2003) might narrow its empowering potential 

for the individuals. 

However, the question of human rights is also within the EU primarily a question of 

jurisdiction (as Gilles Deleuze observed somewhere more generally). In this regard the future 

of binding force of the Charter and its protection by courts within the EU is of outmost 

importance (Börzel 2006; Conant 2006) and should be explored further. As the human rights 

protection is not approximating an ideal final stage that only need to be implemented the 

process of human rights protection within the EU needs to continue if the EU is to become a 

true human rights actor internally and externally (Menéndez 2002; Rittberger and 

Schimmelfenning 2006).  
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